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Bank Not Liable for Alleged Defalcation 
Corporate Officer Depositor 


Where check drawn the order the bank which 
the drawer not indebted, the bank may not appropriate the 
money but authorized pay the proceeds only persons 
specified the drawer. 

the instant case was the common practice the Loan 
Association issue checks payable the Bank cases where 
the person entitled the money wanted done that way, 
when such person wished deposit the check his own credit 
the same bank, hand one his creditors having 
account there, where check was issued person who 
owed the Bank and wanted the check drawn that manner 
could pay his debt the Bank. The mere fact, there- 
fore, that the checks drawn the corporate officer the Loan 
Association, who had plenary power over affairs the Asso- 
ciation, though made payable the Bank were credited the 
officer’s accounts the Bank was not, view the admitted 
practice and long course dealing, suspicious circumstance, 
make the Bank liable for alleged defalcations the 
officer. the checks question was drawn against 
credit balances which the officer owned either directly 
through some “straw.” each check was issued voucher 
bearing corresponding number was made, showing the ac- 
count which the check was charged. 

view these circumstances there was reason why 
the Bank should have doubted the officer’s authority use 
these checks did. There was misappropriation the 
NOTE—For similar decisions see Digest (Fifth Edition) 
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proceeds the checks here involved and the Association suf- 
fered loss and incurred liability account the dispo- 
sition the proceeds these checks. therefore, there was 
misappropriation the proceeds, there manifestly, 
right recovery. This was decided the Circuit Court 
Appeals, Eighth Circuit, 164 Fed. Rep. (2d) 929, the 
case Federal Savings Loan Insurance Corporation 
First National Bank, Liberty, Missouri. The following 
the opinion the court: 


This was action for money had and received, brought recover 
$52,541.99 with interest. The complaint upon which the action was 
tried contains twenty-four counts, each alleging cause action for 
money had and received means check drawn against the account 
the Liberty Federal Savings and Loan Association, Liberty, Mis- 
souri, the First National Bank, Liberty, Missouri. The Liberty 
Federal Savings and Loan Association September 1943, went 
into the hands conservator conserve its assets pending further 
disposition its affairs. Investigation disclosed irregularities the 
conduct the business the Association and thereafter appellant 
Federal Savings and Loan Insurance Corporation made payment 
the Association amount sufficient restore condition 
solvency and took assignments from the Association the claims 
here sued upon. will convenient refer the parties they 
were designated the trial court, their names. 

all times involved this action Harold Wilson was president 
the Loan Association and the checks involved were the checks the 
Association signed either Wilson president the secretary 
the Association and were all payable the order the First 
National Bank Liberty, Missouri. presentation 
they were credited the account Wilson. The defendant admitted 
that the checks were credited Wilson’s account the bank but de- 
fended its action doing upon the grounds among others: (1) 
that Wilson had apparent authority deal with the funds the Asso- 
ciation the manner employed; (2) that had the bank made in- 
quiry the Board Directors the Association, examination 
its records would have revealed credit balances favor Wilson 
amount equal greater than the checks, and hence, the Asso- 
ciation suffered loss. were other contentions the trial 
court which are urged here the defendant but think will 
unnecessary consider them detail. 

The record very voluminous one, made not only trans- 
cript the oral testimony but many exhibits. The trial court entered 
findings the effect that the checks were all signed Howard Wilson 
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president Aileen Chrisman secretary the Association 
and that these officers were respectively authorized sign the checks 
and the Bank was notified the Association. The court specifically 
found that, “At the times question Harold Wilson was president 
and chief managing officer the Association, and the board direc- 
tors had delegated him, and all times exercised, plenary author- 
ity the management its affairs. far the Bank was concerned, 
Harold Wilson had apparent authority from the Association cash, 
deposit his own credit the Bank, checks the Association 
drawn the Bank and made payable the Bank. Specifically, 
had apparent authority from the Association deal with the checks 
question did deal with them.” 


The court also found that the Association suffered loss 
reason the check transactions here involved; that none the pro- 
ceeds any the checks entered into became any part the 
Bank’s assets; that had the Bank pursued inquiry with reasonable 
diligence could not have discovered any misappropriation Wilson 
the proceeds any check involved this suit; that the Bank was 
not guilty any negligence any the check transactions; that 
each check involved claim has ever been made and claim 
exists against the Association its conservator assignee ac- 
count the disposition the proceeds such check and “the Asso- 
ciation has not suffered incurred any loss liability account 
the disposition the proceeds such check.” The court its find- 
ings set out detail that each check was shown the books the 
Association have been charged against credit balance which was 
sufficient cover the check. The books and records the Asso- 
ciation were received evidence. 


Wilson carried three deposit accounts the defendant Bank, 
one his own name, one the name the Harold Wilson Insurance 
Agency, and one the name Home Owners Realty Corporation. 
Defendant knew that all money deposited any the three accounts 
went Wilson. Between December 31, 1937 and July 19, 1943, the 
twenty-four checks here involved were drawn upon the account the 
Loan Association the defendant Bank, the checks being payable 
the order the Bank. presentation they were deposited one 
the other three above noted deposit accounts maintained 
Wilson, and Wilson Aileen Chrisman made the deposit slips. 
admitted the brief plaintiff that was not entitled 
judgment the checks set out Counts XII, XXI and XXIV, ag- 
gregating $15,300.55, and that these counts the court properly 
denied its motion for judgment, and witness Rohlfs, 
examiner for the Federal Home Loan Bank Administration testified 
that loss was sustained the Association the check set out 
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Count XV, nor had suffered any loss the check set out 
Count XIV. 

earnestly contended appellant that the case Federal 
Savings Loan Association Ins. Corp. Kearney Trust Company, 
Cir., 151 F.2d '722, similar its facts determina- 
tive the present case favor plaintiff. the Kearney case 
held that the burden was upon the Kearney Trust Company, de- 
fendant that action, “(a) plead and prove defense pay- 
ment the direction the Loan Association, (b) that Wilson 
had authority direct that the checks credited his account.” 
held that the defendant that case had not met that burden. 
contended the defendant the instant case that has met 
that burden. Certainly, the findings the court are sustained 
substantial evidence, the judgment appealed from should affirmed. 
These findings are presumptively correct and must sustained unless 
clearly erroneous. Rule (a), Federal Rules Civil Procedure, 
U.S.C.A. following section Dumas King, Cir., 157 F.2d 
substitute our judgment for that the trial court and appeal 
that view the evidence must taken which most favorable the 
prevailing party, and if, when viewed, the findings are supported 
substantial competent evidence they should sustained. 

great reliance placed upon the Kearney Trust Company case 
should perhaps first note some the features which think. 
distinguish that case from the case bar. that case there was 
course dealings between the Association and the Kearney Trust 
Company, and the Kearney Trust Company was payee the checks 
and not the drawee was the defendant this case. the Kearney 
case evidence was offered showing what authority the Board had 
delegated Wilson, nor indeed what authority customarily exer- 
cised the management the Association and the handling its 
affairs. was evidence Wilson’s dealings with the Asso- 
ciation shareholder and borrower that received large sums 
money from the Association for salary, insurance premiums, proceeds 
loans and redemption shares. Neither was there any evidence 
the Kearney case that acted reliance upon annual audits the 
federal examiners; indeed, the Kearney Trust Company rendered 
statements account the Association and there was that 
had ever dealt with the Association any time upon any subject, 
that had ever dealt with Wilson before began depositing the 
fifteen checks there involved. ‘The Kearney Trust Company, accord- 
ing the record that case, acted solely upon the declarations 
Wilson his authority, and were the view that the agent’s 
declarations were not competent evidence his authority. that 
case there was competent evidence Wilson’s authority. the 
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present case there was great deal evidence going the actual, 
implied apparent authority Wilson. are therefore the 
view that the issues this case are not conclusively determined 
the Kearney Trust Company case because many facts are 
the record this case which did not appear the record the 
Kearney case. 

before noted, Wilson president and Miss Chrisman 
secretary signed all the checks controversy. That they had au- 
thority conclusively shown the annual resolutions the 
Board Directors the Association. The Bank was notified 
the authority these officers sign and issue checks. Jan- 
uary 29, 1938, the Board Directors the Association changed 
the procedure this regard dispensing with the necessity 
countersignature its checks and directed that all checks there- 
after need only signed one officer. Written notice was given 
the Bank that “Heretofore has been the custom the Association 
require that all checks countersigned. ‘This ruling has been 
amended and countersignatures are longer required.” The checks 
they were presented the Bank were therefore legal and valid. 
is, however, argued) that was not within the actual apparent 
authority Wilson deposit them his own credit the Bank. 
this the court found that the Association was bound Wilson’s 
Bearing this practice there was evidence which stands 
without dispute that the fact that the checks were made payable the 
Bank was accordance with long standing course dealing. Mr. 
Cooper, president the Bank, testified follows: 
matter frequent occurrence for checks made payable the 
bank where the party has account there and wants cash the 
check, wants hand second party, who also has account 
the bank where wants deposited, where checks are 
for the benefit third party who owes the bank and wants the 
check drawn that way order pay his indebtedness the bank.” 


Wilson received from time time substantial sums money from 
the Association. His annual salary was three-fourths one per.cent 
the total assets the Association and was paid monthly in- 
stallments. also received premiums for all insurance written 
all properties mortgaged the Association. The borrower was 
required keep the mortgaged property fully insured and Wilson 
had the exclusive privilege writing the insurance. The Association 
collected the premiums and paid them Wilson and the amounts 
paid him were very substantial. Many checks the Asso- 
ciation evidencing these payments were deposited Wilson’s three 
bank accounts the defendant Bank means checks payable 
the order the Bank. The Bank’s records showed total 111 
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deposits aggregating $82,892.10 Wilson’s individual account, 272 
deposits aggregating $112,655.65 his insurance agency account, 
and 257 deposits aggregating $92,625.34 his Home Owners Realty 
Corporation account. The Association’s payments Wilson dur- 
ing the time question aggregated $293,173.09 his three ac- 
counts, all payments being made checks drawn payable the or- 
der the Bank. this total checks aggregating $32,490.53 are 
questioned this suit, and the remaining 621 deposits aggre- 
gating $260,682.56 there has never been any question. therefore 
appears that the deposit the Association’s checks Wilson’s credit 
had continued for many years with suggestion irregularity. 
This long course dealing from the Bank’s standpoint seems 
have been acquiesced the Association and least refutes any 
suggestion bad faith behalf the Bank. Annual audits the 
Association the examining authorities the Federal Home Loan 
Bank board were made the knowledge the Bank connection 
with such audits examiners called the Bank check the Associa- 
tion’s bank account. The examiners had free access all the 
Association’s cancelled checks, pass books, ledger account with the 
Bank, cash disbursement books, and all other accounts bearing upon 
reflecting the transactions here involved, including the minutes 
the director’s meetings. examiners with the knowledge 
the Bank investigated see whether the Association’s balance the 
Bank was the same the balance shown the Association’s books, 
and all times found that the balances agreed. 'The examiners never 
questioned the manner depositing the proceeds any checks drawn 
the Association the Bank and urged that the Bank had 
the right assume that Wilson’s action depositing the Associa- 
tion’s checks his own credit was irregular lacking authority, 
the federal examiners would not have approved the practice. The 
board directors, which was vested with the responsibility for the 
management the Association, delegated Wilson and Wilson 
exercised wide authority managing the Association’s affairs, and 
based upon the minutes the board and the course dealing which 
had continued for many years, the court found that Wilson, “was 
invested the board with plenary powers and the defendant was 
this connection Mr. Cooper testified that the fact that the 
federal examiners annually examined the books the Association 
and found nothing wrong with Wilson’s handling the checks and 
made complaint the bank response statements accounts 
submitted seventy-two times during five and one-half years covered 
the checks question, led him believe that Wilson had complete 
authority handle the checks did. The Association must 
held bound the acts Wilson within the actual apparent 
scope his authority, and held that the authority corporate 
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officer inferred from the general manner which for period 
sufficiently long establish settled course business, has been 
allowed, without interference, conduct the affairs” his principal. 
Martin Webb, 110 S.Ct. 428, 433, L.Ed. 49; Maloney 
Tank Mfg. Co. Mid-Continent Petroleum Corp., Cir., F.2d 
146. necessity corporation can act only through its officers 
agents. agency for corporation may proved and authority 
act for may implied the case natural persons, and 
where officer has been allowed his official capacity the usual 
course dealing manage its affairs, authority represent the 
corporation may inferred from the manner which has been 
permitted the directors transact its business and proof the 
customary exercise authority agent may substantial evi- 
dence. Approval corporation acts done its officers 
agents may inferred the same manner the assent natural 
person and such approval assent need not manifest any 
vote formal resolution the corporation; fact, higher de- 
gree evidence required establishing assent ratification 
the part corporation than required showing original au- 
thorization. evidence, viewed light most favorable de- 
fendant, surely tended prove that Wilson was officer whose 
authority was practically plenary. Whatever business was being 
transacted the Association was being transacted Wilson. 
said this court Schneider Thompson, Cir., F.2d 94, 97, 
practically was the bank.” Compare: Southern Life Insurance 
Co. McCain, U.S. 84, L.Ed. 653; Glens Falls Indemnity 
Co. Palmetta Bank, Cir., 104 F.2d 671; Union Indemnity Co. 
Home Trust Co., Cir., F.2d 906. 

stands without dispute that was the common practice the 
Association issue checks payable the Bank cases where the 
person entitled the money wanted done that way, when such 
person wished deposit the check his own credit the same 
bank, hand one his creditors having account there, 
where check was issued person who owed the Bank and wanted 
the check drawn that manner could pay his debt the Bank. 
also appears that the Association had drawn 168 checks totaling 
$142,935.63 payable banks addition the checks ques- 
tion. The mere fact, therefore, that these checks though made pay- 
able the Bank were credited Wilson’s accounts the Bank was 
not, view the admitted practice and long course dealing, 
suspicious circumstance. Where check drawn the order 
the bank which the drawer not indebted the bank may not ap- 
propriate the money but authorized pay the proceeds only 
persons specified the drawer, 
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expert witness produced the plaintiff admitted cross- 
examination that each the checks question was drawn against 
credit balances which Wilson owned either directly through some 
“straw.” appears without dispute that each check was issued 
voucher bearing corresponding number was made, showing the ac- 
count which the check was charged. check were issued re- 
deem savings shares was charged against the account the share- 
holder. check were drawn pay amount due borrower 
proceeds loan was charged against the account such bor- 
rower, and either case the charge was then posted the cash dis- 
bursements book, the journal, the subsidiary ledger and the 
general ledger. These facts all appeared the records, files and 
accounts the Association and were known, must presumed 
have been known far third parties are concerned, the 
directors the Association. has been previously observed, the 
Bank knew that federal examiners made annual audits and examina- 
tions the books and records the Association, and the records 
disclose that the board directors monthly approved statement 
its financial condition presented' Wilson. records clearly 
showed that Wilson was using these checks drawn the order the 
Bank the manner here disclosed. view all these circumstances 
there was reason why the Bank should have doubted Wilson’s au- 
thority use these checks did; least, the trial court might 
reasonably have inferred. 

The trial court also found that there was misappropriation 
the proceeds the checks here involved and that the Association 
suffered loss and liability account the disposition 
the proceeds these checks. This action for money had and 
received. equitable its nature and founded upon the prin- 
ciple that one ought unjustly enrich himself the expense 
another. If, therefore, there was misappropriation the pro- 
ceeds, there manifestly right recovery. The trial court 
its opinion said: “The evidence was conclusive that each case the 
check discharged equal liability the Association either created 
the specific act the board directors the Association 
the basic fundamental law the Association.” 

would unduly lengthen this opinion trace each these 
checks was done with meticulous care the trial court, and 
are the view that the court’s finding and conclusion the effect 
that Wilson had actual and apparent authority handle these 
checks the manner which did handle them necessitates 
affirmance the judgment, seems unnecessary consider the other 
challenged findings. judgment from 
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Trustee’s Accounting Common Trust Fund Not 
Substitute for Accounting Underlying 
Estates and Trusts 


common trust fund legal entity distinct from the 
estates funds whose moneys are invested. The adminis- 
tration the various estates and trusts continues separately 
under the regularly appointed fiduciaries. accounting 
the trustee the common fund not substitute for 
accounting the underlying estates, trusts funds and 
though settles all questions respecting the management 
the common trust fund, provides solution the many 
varied problems peculiar the underlying estates that 
necessarily arise their separate administration. Provision for 
publication judicial settlement account trustee without 
naming mailing notice interested persons was held not 
invalid for failure meet requirements process 
law,” view provision for mailing notice first invest- 
ment common fund beneficiaries separate underlying 
estates and trusts. Central Hanover Bank Co., 


Surrogate’s Court, 75, N.Y. Supp. (2d) 897. The opinion 
the court follows: 


The petitioner established discretionary common trust fund 
January 31, 1946 pursuant certificate authority issued 
the Banking Board the State New York. Banking Law, 100-e, 
subd. Regulations, Banking Board, Article obedience 
the legislative mandate that not “less than twelve nor more than 


fifteen months after the date which common trust es- 


tablished” the trustee must file account its proceedings, the 
petitioner filed its account March 28, 1947, together with petition 
for its judicial settlement, Banking Law 100-c, subd. 10. Upon 
the filing the petition the court appointed two special guardians 
prescribed subdivision the statute, one represent in- 
fants, incompetents and persons known unknown who not other- 
wise appear the proceeding and who have any interest the income 
the fund and the other represent similar persons interested the 
principal capital the fund. The proceeding for the settlement 
the account was thereupon conducted accordance with the re- 
quirements law. person has appeared the proceeding except 
the petitioner and the two special guardians. 


NOTE—For similar decisions see Digest (Fifth Edition) 
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The special guardian representing income beneficiaries filed pre- 
liminary report challenging the jurisdiction this court render 
decree the proceeding. The grounds the preliminary challenge 
jurisdiction are with those upheld the learned Sur- 
rogate Matter Security Trust Co. Rochester, 189 Misc. 
N.Y.S.2d 260, namely, that first, the account shows that petitioner 
has commingled the common trust fund investments from inter 
vivos trusts and from testamentary trusts and this court has 
jurisdiction all over inter vivos trusts and therefore lacks power 
make valid decree herein; and second, the provisions Section 
100-c the Banking Law respecting notice the proceeding for 
judicial settlement the account are wholly insufficient meet the 
requirements “due process law” under the Federal and State 
constitutions and accordingly the notice given persons interested 
the participating estates inadequate confer jurisdiction upon 
the court make binding decree. 

The petition for the settlement the account shows that dur- 
ing the period covered the account there were 113 estates funds 
participating the common trust fund, which were trusts 
created agreements trusts and were trusts created tes- 
tamentary instruments. The gross capital fund accounted for 
$2,926,437.25. 

can doubt that the “jurisdiction the surrogate 
the creation statute. not conferred upon him does not exist.” 
People rel. Safford Surrogate’s Court, 229 495, 497, 128 
N.E. 890. must turn, therefore, the statutory authority 
entertain this proceeding. found Chapter 687 the Laws 
1937 which added Section 100-c the Banking Law (§§ and 
and amended Section the Surrogate’s Court Act the addition 
new subdivision 4). The first reference the jurisdiction 
the Surrogate subdivision the new Section 100-c. That 
subdivision has been respect the time filing accounts, 
L.1943, Ch. 602, but remains unchanged respect the court where- 
the account may filed. The statute far material reads: 
each trust company maintaining any such common trust fund 
shall file account its proceedings respect thereof either 
the office the clerk the supreme court the county which such 
trust company maintains its principal office the office the 
surrogate such and shall within five days thereafter fur- 
nish the superintendent [of banks] with copy thereof. Upon filing 
such account, such trust company shall file therewith petition 
for its settlement and shall proceed with such judicial settle- 
ment the supreme court the account filed the office clerk 
that court the surrogate’s court the account filed the 
office the surrogate.” Section the Surrogate’s Court Act 
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amended the very same legislative enactment reads: “Each sur- 
rogate must hold, within his county, court, which has, addition 
the powers conferred upon it, upon special 
vided the banking law, the account corporate fiduciary its 
proceedings respect common trust fund maintained 
pursuant such law.” 

would seem that there here legislative grant authority 
too clear admit serious doubt. ascribe the words the 
statute their plain and ordinary meaning. trust company main- 
taining common trust fund told that within prescribed time 
must file account its proceedings respect thereof and that 
may either the supreme court the county where main- 
tains its principle office the surrogate’s court that county. 
told further that its account filed the surrogate’s court, 
must proceed with its judicial settlement that court. Finally, 
the Surrogate given express authority settle the account 
trustee common trust fund maintained pursuant the banking 
law. The grant power the Surrogate respect the settle- 
ment the account trustee common trust fund not re- 
stricted made conditional any way. 

there could any possible lingering doubt the broad 
jurisdiction granted the Surrogate the quoted text, com- 
pletely dispelled when the text read the light the entire section. 
not disputed that under the terms Section 100-c corporate 
fiduciary may invest single common trust fund any moneys held 
“as executor, administrator, guardian, personal testamentary 
trustee, committee.” Subd. The only restriction placed upon the 
fiduciary the estate trust that such investment cannot made 
where the instrument, order, decree judgment under which the 
moneys are held forbids such investment. Only one distinction made 
the Legislature respect separate types categories com- 
mon trust funds and that distinction based upon the investment 
powers the fiduciary and not upon the form the instrument under 
which holds the moneys. common trust shall known 
either legal common trust fund discretionary common trust 
fund.” Subd. Within the limitations subdivision the statute, 
there may invested legal common trust fund “the moneys 
any estate, trust fund.” discretionary common trust fund 
there may invested “the moneys any estate, trust fund” when 
the instrument order under which the moneys are held gives the 
fiduciary certain broad powers investment the statute. 
The division common trust funds into two broad types based upon 
the investment powers the fiduciary reasonable and logical. 
division into classes based upon the form the instrument under which 
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the fiduciary holds the funds would serve useful purpose and would 
require further subdivisions within each category thus destroying the 
concepts common fund and creating multitude small, separate 
funds. likewise clear beyond doubt that when common trust 
fund includes investments estates, testamentary and inter vivos 
trusts, the trustee must account for all its transactions the one 
accounting proceeding. Banking Law, 100-c, subds. 10, 11; Matter 
Security Trust Co, Rochester, supra. ‘Thus have clear 
statutory authorization commingle one common fund moneys 
held “as executor, administrator, guardian, personal testamentary 
trustee, committee” and direction account for all transactions 
the common trust fund. Such accounting the commingled funds 
may take place either the Supreme Court the Surrogate’s Court. 

The close study subdivision the light its setting serves 
only render its meaning more luminous. The unconditional grant 
authority for filing account the Surrogate’s Court can only 
interpreted relating any common trust fund which corporate 
fiduciary permitted establish regardless the source the 
multiple funds which constitute the common fund. The fund 
administered and managed separate legal entity wholly apart from 
the estates funds who hold participations therein. Accounting 
rendered the aggregate fund separate legal entity. Jurisdic- 
tion conferred upon the court entertain the accounting this new 
and distinct legal entity wholly apart from any jurisdiction that may 
have existed respect the different legal personalities who hold 
participating interests the common trust fund. 

conferring jurisdiction over accountings common trust funds 
the Legislature was perhaps guided the fact that accountings the 
estates whose funds were invested the common funds are conducted 
either the Supreme Court which possesses jurisdiction over all the 
estates funds the Surrogate’s Court which has jurisdiction over 
decedent’s estates, guardians and testamentary trusts. The grant 
jurisdiction which the Legislature made was under the circumstances 
not unnatural. There was intent the part the Legislature, 
however, dissolve the common fund when once established into its 
component parts make jurisdiction attach only when jurisdiction 
theretofore existed over fiduciaries owning participating interests the 
common fund. 

support his argument that the Surrogate has jurisdiction 
over common trust fund accounting which includes inter vivos trusts 
participating interests, the objecting special guardian contends that 
the statutes are interpreted granting such jurisdiction will re- 
sult enlargement implication the Surrogate’s jurisdiction 
include inter vivos trusts. ‘The same view held the learned 
Surrogate Matter Security Trust Co. Rochester, supra. The 
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grant jurisdiction over common trust funds not all the equiva- 
lent grant jurisdiction over the participating ‘estates, 
trusts funds. distinction was clearly pointed out the co- 
ordinate branch this court Matter Bank New York, 189 
Misc. 459, 469, N.Y.S. 444, 452, 453, wherein was held that 
the common trust fund accounting the court had power con- 
strue the instruments which created the separate estates trusts. 
The court pointed out that its “concept the common trust fund re- 
quires the court deal with such fund entity separate from 
the trustee and separate from the individual estates whose moneys 
are invested participations the fund.” 189 Misc. page 463, 
N.Y.S.2d page 447. further: “This accounting plan de- 
signed enable judicial scrutiny made under proper auspices 
the management the entity created the statute and regulated 
the Banking Board. not substitute for accounting 
the underlying estates, trusts funds. When individual accountings 
individual estates funds are had, will appropriate construe 
the underlying instruments creating such trusts funds. Here the 
court and does limit itself ascertainment whether the trustee 
the common fund has properly accounted for all the assets re- 
ceived and has properly managed the fund secure 
participants their rights principal and income thereof.” With this 
reasoning this branch the court has heretofore expressed its con- 
currence. Matter Continental Bank Trust Co., 189 Misc. 795, 
N.Y.S.2d 806, 807. 

The court holds that jurisdiction settle the account the peti- 
tioner has been expressly conferred upon the Legislature. This 
objection the special guardian is, therefore, overruled. 

The second ground challenge the jurisdiction the court 
that the provisions Section 100-c relating the notice given 
persons interested the accounting proceeding not meet the re- 
quirements “due process law” under the Fourteenth Amendment 
the Constitution the United States and under Article Section 
the Constitution the State New York. 

fundamental requisite due process law the opportunity 
equivalent notice employed.” Grannis Ordean, 234 U.S. 385, 
prescribed. Whether not form notice meets constitutional re- 
quirements will depend upon the nature the action, the character 
the relief demanded and the circumstances involved. More exact- 
ing requirements must satisfied the action personam than 
the action were rem quasi rem. Grannis Ordean, supra, 
U.S. 385, page 392, S.Ct. L.Ed. 1363; Restatement 
Judgments, Comment However, the due process clause does 
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not impose unattainable standards any case. All that required 
the constitution that the kind notice and the method giving 
reasonably the circumstances the case, the nature 
the proceedings and its subject matter. Ballard Hunter, 204 
241, 255, S.Ct. 261, L.Ed 461; North Laramie Land Co. Hoff- 
man, 268 U.S. 276, 283, S.Ct. 491, L.Ed. 953; Security Savings 
Bank California, 263 U.S. 282, S.Ct. 108, L.Ed. 301, 
A.L.R. 391; American Land Co. Zeiss, 219 U.S. 47, 66, S.Ct. 200, 
L.Ed. 82; Campbell Evans, N.Y. 356, 359; Restatement 
Judgments, 32, Comment The rule generally enunciated 
that the notice must reasonably adequate apprise those whose 
rights are affected the proceeding against them and afford them 
reasonable opportunity heard. City New York Wright, 
243 N.Y. 80, 84, 152 N.E. 472, 473; Matter Empire City Bank’s 
Case, N.Y. 199, 215. 

not constitutionally indispensable every case that notice 
proceeding must brought the personal attention the parties. 
some cases general publication posting notice all that can 
reasonably required. Campbell Evans, supra; Matter Empire 
City Bank, supra; Christianson King County, 239 U.S. 356, 373, 
S.Ct. 114, L.Ed. 327; Huling Kaw Valley Railway Imp. 
Co., 180 U.S. 559, S.Ct. L.Ed. 1045; North Laramie Land 
Co. Hoffman, 268 U.S. 276, S.Ct. 491, L.Ed. 953; Wick 
Chelan Electric Co., 280 U.S. 108, 111, S.Ct. L.Ed. 212; 
Lamb Connolly, 122 N.Y. 531, N.E. 1042; State New York 
Gebhardt, Cir., 151 F.2d 802. has been established that pro- 
ceeding for the probate will essentially rem and that general 
publication posting notice sufficient. Everett Wing, 103 Vt. 
488, 156 393, certiorari denied 284 690, S.Ct. 266, 
L.Ed. 582; Goodrich Ferris, 214 U.S. 71, 80, 81, S.Ct. 580, 
L.Ed. 914; Donnell Goss, 269 Mass. 214, 169 150. has 
been held, too, that administration the estate decedent in- 
cluding proceedings for the settlement the account the fiduciary 
and the distribution the assets are proceedings rem and general 
notice interested parties publication sufficient under the con- 
stitution. Goodrich Ferris, supra; Christianson King County, 
supra, 239 U.S. 356, page 373, S.Ct. 114, L.Ed. Roseman 
Fidelity Deposit Co. Maryland, 154 Misc. 320, 277 N.Y.S. 471. 

Since direct personal notice not required every case remains 
only determine whether the kind and manner notice prescribed 
the Legislature this instance was reasonably sufficient under the cir- 
cumstances apprise parties interested the legal steps which were 
being taken and enable them avail themselves the right come 
and heard. 

The establishment common trust funds was authorized the 
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Legislature for the purpose making the services corporate fidu- 
ciaries available smaller estates and enabling the small estates 
funds obtain the advantage diversification risk and greater 
safety principal that normally obtainable only the larger in- 
vestors. Matter Bank New York, 189 Misc. 459, 463, N.Y.S. 
444, 447, 448; Scott Trusts, “Commingled Investment 
Corporate Fiduciaries Pennsylvania” U.Pa.Law Review, 577, 
578. Various different types common trust funds have been use 
other states (87 U.Pa.Law Review, supra, 580; Bogue, “Common 
Trust Fund Legislation,” Law Contemporary Problems, 430, 431 
“The Common Trust Fund Statute,” Columbia Law Review, 1384, 
1387), and these our Legislature has validated form type 
best calculated meet our needs. common trust fund this State 
legal entity distinct from the estates funds whose moneys are 
invested. Matter Bank New York, supra. The administration 
the various estates and trusts continues separately under the regularly 
appointed fiduciaries. The accounting the trustee the common 
fund not substitute for accounting the underlying estates, 
trusts funds (Matter Bank New York, supra) and though 
settles all questions respecting the management the common fund, 
provides solution the many varied problems peculiar the 
underlying estates that necessarily arise their separate administra- 
tion. 

success the common trust fund depends upon its use large 
numbers small estates and trusts. Its use small estates would not 
expected spread could carried without substantial 
additional expense. Its attractiveness beneficiaries estates and 
trusts required that there appropriate provisions the statute gov- 
erning self-dealing the corporate fiduciary and assuring adequate 
supervision the management the fund. All the various aspects 
the problem received the careful attention the Legislature and 
were dealt with the extensive provisions the statute. addition 
the legislative directions contained the statute itself, the Legis- 
lature conferred upon the Banking Board broad power supervision 
over and regulation the management the fund. Chap. 687, 
1937, now Banking Law, 14, subd. 1(c). directed that copy 
the rules and regulations the Banking Board furnished each 
county clerk, who under the Constitution this State the Clerk 
the Supreme Court, Art. 21, and each Surrogate. 

respect notice beneficiaries, subdivision Section 100-c 
the Banking Law provides that the time making the first in- 
vestment any estate, trust fund common trust fund, the trust 
company must send notice each person full age and sound mind 
whose name and known it, and who then known claim 
entitled either share the income the estate, trust fund 
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have such interest the principal that the event upon 
which distributed had occurred the time the sending 
such notice, would share such distribution. The notice must ap- 
prise the person that moneys the estate, trust fund have been 
invested the common fund and that additional moneys may in- 
vested without further notice. Subdivision further directs that there 
“shall included appended such notice copy the provi- 
sions this section respect the sending such notice and the 
judicial settlement the accounts such trust company for such 
common trust fund.” ‘The statute provides that the decree en- 
tered any accounting proceeding respecting the common trust fund 
shall not conclusive against any person whom the trust company 
was required send such notice but whom such notice was not sent 
unless notice shall have been sent such person least days prior 
the entry the decree accounting. notice sent less than 
days prior the entry such decree the person notice 
sent shall have days after the mailing the notice apply 
vacate the decree any such notice sent after the insti- 
tution accounting proceeding the notice must also state that the 
proceeding pending and the name the court which pending. 
respect notice sent after the entry decree accounting 
there must also stated the fact that such decree has been entered and 
the date and place such entry. 

When the notice which the trust company required send 
known beneficiaries received, the beneficiary apprised the fact 
that the statute makes mandatory upon the trustee file regular 
accountings proceed with the judicial settlement those ac- 
counts. advised that the first account must filed not less than 
twelve nor more than fifteen months after the date establishment 
the common trust fund and that accounts must filed triennially there- 
after. further told that the judicial settlement the account 
must take place either the Supreme Court the county which the 
trust company maintains its principal place business the Sur- 
rogate’s Court that county. The beneficiary also informed that 
has right appear any accounting proceeding and that 
fails so, special guardian will appointed represent him. 

The rules and regulations the Banking Board also contain provi- 
sions for acquainting the beneficiaries with information respecting the 
common trust fund. least once each year the trust company must 
cause audit the common trust fund made. The report 
the audit must contain data set forth these rules. The trust com- 
pany required send copy the latest report the audit 
each person whom regular periodic accounting the 


ordinarily would rendered shall advise 


each person annually that the report available and that copy will 
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furnished upon request. Regulations Banking Board, Article 
regulations further provide that all accounting records, 
registers, statements and audits pertaining the common trust fund 
for the period subsequent that covered the last judicial account 
shall subject inspection the three business days next succeed- 
ing any valuation date any adult and competent person, the 
guardian infant the committee incompetent when 
appears that the adult person, the infant incompetent per- 
son interested participating estate, trust fund. Article 

The regulations the Banking Board also provide that trust 
company shall establish common trust fund unless shall have sub- 
mitted Plan Operation the Banking Board and shall have re- 
the written permission the Banking Board so. Article 
Plan Operation the fund accounted for provides that 
there shall appended the notice required sent per- 
sons under the terms subdivision 100-c the Banking Law 
copy the provisions subdivisions, 10, 11, 12, and 
Section 2.4. provides that copy the Plan must kept 
file the principal office the trust company and shall availa- 
ble for inspection during banking hours any person interested 
any participating trust and that copy the Plan shall given 
reasonable request each person interested any participating 
trust. Section 11.1. The Plan Operation contains provisions re- 
lating right inspection similar those contained the regula- 
tions the Banking Board, but making the provisions expressly ap- 
plicable this common trust fund giving the location the office 
where the Plan kept and where the various records may in- 
spected. Id. 

These preliminary notices and rights inspection sufficiently in- 
form each beneficiary that investment has been made the common 
trust the manner which the fund managed, and the na- 
ture and extent State administrative and judicial supervision. 
given sufficient information that can keep himself informed 
the various stages the administration common fund and the 
periodic accountings which must judicially settled. The statutory 
provisions appended the notice tell each beneficiary that the petition 
each accounting proceeding shall contain list all participating 
estates trusts and that need describe them stating the name 
the decedent the case decedent’s estate testamentary trust, the 
name the infant incompetent the case such estate the name 
the donor grantor living trust and the date the instru- 
ment. will sets more than one testamentary trust there must 
given the number the paragraph creating the participating trust 
other appropriate identification. 

respect the more specific notice given each separate 
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accounting proceeding, subdivision Section 100-c the Bank- 
ing Law reads: “After filing such petition the petitioner shall cause 
issued the court which the petition filed and shall publish 
less than once each week for four successive weeks newspaper 
designated the court notice citation addressed generally 
without naming them all parties interested such common trust 
fund and such estates, trusts, funds mentioned the petition, all 
which may described the notice citation only the manner 
set forth said petition and without setting forth the residence any 
such decedent donor any such estate, trust fund. Such notice 
citation shall include the name each person acting with the trust 
company fiduciary capacity with respect each such estate, trust 
fund. Such notice citation shall require all such parties show 
cause day fixed the court why such account should not 
judicially settled. Upon the filing such petition the court shall ap- 
point two competent and responsible persons, one appear special 
guardian and attorney for each infant not appearing his general 
guardian and appear for each lunatic, idot, habitual drunkard 
other incompetent not appearing committee and appear 
each other party known unknown who does not otherwise appear 
such proceeding who has who may thereafter have any interest 
the income such common trust fund, and the other such competent 
and responsible persons appear special guardian attorney 
for each infant not appearing his general guardian and appear 
for each idiot, lunatic, habitual drunkard other incompetent not ap- 
pearing committee and appear for each other party known 
unknown who does not otherwise appear such proceeding who has 
may thereafter have any interest the principal capital such 
common trust fund. any such accounting proceeding the notice 
citation hereinabove prescribed shall deemed sufficient notice 
each party known unknown having who may thereafter have any 
interest estate, trust fund any part which shall have been 
invested such common trust fund and each such person interested 
may appear such accounting proceeding and his failure appear 
shall deemed represented such proceeding the person 
designated respectively such guardian and attorney.” 

The fund now accounted for has 113 participating estates trusts 
which there are some 315 persons known interested. This fund 
has not yet reached the maximum amount compatible with efficient and 
orderly management. ‘The number persons who will interested 
when such limit reached cannot course, now estimated. ap- 
parent that any accounting common trust fund personal service 
citation all persons would entail considerable expense. With fre- 
quent accounting proceedings each common fund this expense would, 
when added other necessary charges, impose financial burdens 
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large overcome the advantages the common fund. The object- 
ing special guardian does not contend that personal service all-inter- 
ested persons should required. Even service mail upon all parties 
interested would involve disproportionate expense, for the trustee 
would then required make extensive investigations prior each 
accounting proceeding complete the record births, deaths and 
other occurrences which might increase, decrease otherwise change 
the groups interested persons. accounting proceeding 
single trust frequently happens that the trustee required make 
investigation respecting the proper parties not only immediately prior 
initiation the proceeding but also during the pendency the pro- 
ceedings. Not infrequently one more parties die and their personal 
representative must substituted; persons newly born must brought 
supplemental Where there are large number 
parties who are not members closely knit family circle and where 
the changing circumstances require construction the instrument 
order determine who are necessary parties, the investigation 
counsel for the trustees necessarily increases the expenses the pro- 
ceeding. view this experience ordinary accounting proceedings 
not urged—and any event could not reasonably urged— 
that the constitution requires that direct notice the accounting 
brought the attention every party interested the underlying 
estates and trusts. 

The special guardian argues, however, that the minimum that should 
required that notice mail given all known parties the 
classes specified subdivision Section 100-c. The question before 
the court, however, not whether the Legislature should matter 
grace have required continuing notice the steps given known 
parties but whether the form and kind notice prescribed the Legis- 
lature are sufficient under all the circumstances satisfy the require- 
ments the Federal and State Constitutions. 

the Matter Empire City Bank, N.Y. 199, 216 the court 
said: “If hold, must, order sustain this legislation, that 
the constitution does not positively require personal notice order 
constitute legal proceeding due process law, then belongs the 
legislature determine the particular instance whether the case calls 
for this kind exceptional legislation, and what manner construc- 
tive notice shall sufficient reasonably apprise the party proceeded 
against the legal steps which are taken against him. case may 
supposed where the reason for departing from the more safe rule the 
common law plainly frivolous, the provision for notice 
clearly colorable and illusory, that the courts called upon 
the enactment fraud upon the constitution. the case 
under consideration, there was least plausible reason for not re- 
quiring actual notice. shareholders banking associations are 
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frequently very numerous, and although the books ought disclose 
their names, such not always the case. Everyone any way con- 
nected with bank would likely hear fact notorious that 
had stopped payment, and that its affairs had passed into the hands 
receiver. If, then, all the parties sought charged who re- 
side the same town are actually notified, and public notice given 
several public journals regard all others, the parties interested 
will likely hear the proceedings. The probability actual no- 
tice would equally great respect the creditors the holders 
the liabilities bank are usually among the most likely know 
that has failed. conclude, therefore, that the proceeding does not 
lose the character legal process, within the constitutional provision, 
the omission require personal notice given all the parties 
charged stockholders.” American Land Co. Zeiss, 219 
U.S. 47, 66, S.Ct. 200, 207, L.Ed. 82, the United States 
Supreme Court said: “On the contrary, think the statute manifests 
the careful purpose the legislature provide every reasonable safe- 
guard for the protection the rights unknown claimants, and 
give such notice as, under the circumstances, would reasonably 
likely bring the fact the pendency and the purpose the pro- 
ceeding the attention those interested. argue that the provi- 
sions the statute are repugnant the due process clause because 
case may conceived where rights and property would ad- 
versely affected without notice being actually conveyed the proceed- 
ings effect deny the power the state deal with the subject. 
The criterion not the possibility conceivable injury but the just 
and reasonable character the requirements, having reference 
the subject with which the statute deals.” 

Security Savings Bank California, 263 U.S. 282, S.Ct. 108, 
L.Ed. 301, A.L.R. 391, involved suit brought the State 
have transferred certain deposits the bank which had been un- 
claimed for more than years. was argued the notice the pro- 
ceeding was insufficient because service was made publication and 
had not been shown the proceeding affidavit that personal service 
was impossible impractical. The court pointed out that although 
such affidavit common requirement statutes providing for 
service publication not constitutionally indispensable. Mr. 
Justice Brandeis said: “The reason for requiring the affidavit that 
ordinarily personal service would more likely acquaint defendant 
with the pendency the suit. But here the general facts which un- 
derly the legislation established the futility such 
The Legislature evidently assumed that would impossible serve 
such depositors personally. The Supreme Court the state held that 
the Legislature was warranted this assumption. The owners the 
deposits were, therefore, treated like persons unknown. can- 
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not say that the view entertained the Legislature and the state 
courts was unreasonable constitute denial due process.” 
263 U.S. pages 288, 289, S.Ct. page 111, L.Ed. 301, 

The court the view that the kind and manner notice pre- 
scribed the Legislature this case were not, under the circum- 
stances, unreasonable amount denial due process law. 
respect this new legal entity created the Legislature and the 
administration the common fund it, the beneficiaries the sep- 
arate estates and trusts have been given not only notice the invest- 
ment but addition notice sufficient enable them keep constant 
check the progress the administration prior accounting 
proceeding, during accounting proceeding and after the accounting 
proceeding. Rights inspection records are granted them which 
are not available beneficiaries ordinary trusts. accounting 
proceeding only incident the carefully formulated plan for the 
management the fund entrusted the trust company and closely 
supervised experienced and competent public officials. ‘There full 
opportunity for beneficiaries not only join the accounting pro- 
ceeding party but keep constant touch with the management 
the fund. The stautute provides for notice sufficient apprise 
the beneficiaries their rights and enable those interested full 
and complete opportunity exercise their rights. 

objections the special guardian representing income bene- 
ficiaries are accordingly overruled. intermediate decree may 
submitted notice consent the parties desire. When the 
special guardians have their final reports the courts will dispose 
the questions raised the petitioner and any other issues properly 
raised herein. 

Proceed accordingly. 


Bank Held Liable Despite Provision Exemption 
Stop Payment Form 


the bank upon which check drawn pays the check 
after receiving seasonable notice from the drawer stop pay- 
ment, liable the drawer therefor. This common law 
liability grows out the relationship the parties, which 
that debtor and creditor. The question whether this 
common law liability bank for paying check disregard 
the drawer’s instructions may limited contract 
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relieve the banks from liability for negligence one upon 
which the courts are not accord. 

this case the bank sought avoid its common law lia- 
bility invoking the provision the order stop payment 
the effect that the bank would not responsible the event 
that the check was paid through inadvertence oversight. 
this defense the burden was upon the bank show that the 
check was paid through mere “inadvertence oversight.” 
Having offered evidence the circumstances surround- 
ing the payment, this defense has not been established. 
follows that depositor entitled judgment for the amount 
the check with interest. This was decided the Supreme 
Court North Carolina Carroll South Carolina National 
Bank, S.E. 729 the following opinion: 


This action was brought recover from the South Carolina Na- 
tional Bank (Columbia branch) the amount check drawn her 
account the plaintiff, depositor, which the bank paid and charged 
against the plaintiff after had been notified her stop payment 
the check. The case was heard upon agreed statement facts 

April 1946, the plaintiff drew check her account for 
$500, payable Mrs. Joe Radish Myrtle Beach, South Carolina. 
the following day, April 2nd, plaintiff telephoned one the of- 
ficers agents the bank and, after describing the check, instructed 
the bank stop payment. She was informed that such order could 
not accepted telephone call and that would necessary for 
her come the bank and sign “Stop Payment Notice.” re- 
sult this conversation, plaintiff sent her daughter the bank who, 
her agent, signed order stop payment form prepared 
the bank which contained the following provision print: “Should 
you pay this check through inadvertence oversight, expressly 
understood that you will way responsible.” 

about April 5th, after the filing the notice stop pay- 
ment, the bank paid the check and charged same the account the 
plaintiff. When the check was received the bank, bore certain 
notations showing that had previously been cashed the Myrtle 
Beach Bank Company, Myrtle Beach, South Carolina, and 
was this Bank Trust Company that payment was made. The 
plaintiff thereafter demanded that the defendant bank restore her 
credit the amount said check which she claimed was wrongfully 
charged her account, but the bank refused so. June 5th 
and again July 9th, Mr. Edwards, President the defendant 
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bank, wrote letter Mrs. Joe Radish, the payee the check, en- 
deavoring recover the amount which had been paid her. quote 
the following from his letter July 9th: “For some unaccountable 
reason the bookkeeper overlooked this stop payment order and when 
the check came several days later, think was Friday, was 
paid mistake. not owe you any money, and not owe 
Mrs. Carroll any money, except that our man made mistake. there 
any dispute, between you and Mrs. Carroll, and doesn’t look 
fair that should made ‘the goat’.” 

Plaintiff alleged that said check was negligently paid the bank 
after being expressly instructed not and asked judgment for 
the amount the check with interest thereon. The bank denied its 
answer that was negligent that assumed responsibility for any 
error failing stop payment the check, and further defense 
set the provision relieving from responsibility account pay- 
ing the check through inadvertence oversight “in bar any claim 
which the plaintiff may The Court below did not pass upon the 
question whether the bank was negligent and held that the provision 
mentioned relieved the bank all responsibility account any 
negligence failing stop payment said check. Accordingly, the 
Court ordered) judgment favor the bank from which the plaintiff 
has appealed. 

Before entering into discussion the issues raised this appeal, 
may not amiss state certain well-established general principles. 
was formerly held that this State check operated assign- 
ment pro tanto the funds the depositor and that payment could 
not stopped the check had passed into the hands bona fide 
holder. Loan Savings Bank Merchants’ Bank, 
210, 364, 114 Am. St. Rep. 991. This was changed 
the adoption the Negotiable Instrument Act. Section 6940, 
1942. bank owes its depositor the amount his deposit but unless 
accepts certifies the check, owes duty the payee. Yar- 
Under the Negotiable Instrument Law, check mere order upon 
bank pay from the depositor’s account according the instruc- 
tions therein contained, which subject revocation cancellation 
the drawer any time before the check has been certified ac- 
cepted, paid the bank. Am. Jur., Banks, Section 602, page 
S., Banks and Banking, 344. the bank upon which 
check drawn pays the check after receiving seasonable notice from 
the drawer stop payment, liable the drawer therefor. This 
common law liability grows out the relationship the parties, 
which that debtor and creditor. After the receipt ian unequivo- 
cal notice stop payment, bank, the agent the drawer, must 
obey his instructions and pays its peril. Gaita Windsor Bank, 
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251 152, 167 Tremont Trust Co. Burack, 235 
and Banking, 3701 and 3710. The question whether this com- 
mon law liability bank for paying check disregard the 
drawer’s instructions may limited contract relieve the 
bank from liability for negligence one upon which, hereinafter 
pointed out, the courts are not accord. 

Counsel for respondent state their brief that “appellant has 
brought this suit the theory negligence” and the first question 
for determination is: “Has appellant proved negligence?” accept 
respondent’s suggestion the order which the issues 
disposed of. Necessarily involved the question stated respondent 
the inquiry whether under the agreed statement facts appel- 
lant has established prima facie case liability. 

bank sued for payments claimed have been wrongfully made 
check has been held have the burden proving that the 
check was due and proper one the depositor and was properly 
paid.” Banks and Banking, 411. Albers Commercial 
Bank, Mo. 173, Am. Rep. 355, was held that where the drawer 
check has given the bank timely notice not pay it, the burden 
proving that had already been paid the bank. suit 
depositor recover his bank balance, after has proved the amount 
his deposits and the balance due after deducting admittedly au- 
thorized payments, the burden the bank establishing that pay- 
ments made controverted checks were proper credits account. 
Levin Northwestern National Bank, 154 Pa. Super. 94, 
action recover deposit where the defense that payment 
check which the depositor claims forgery, has been held that 
such defense affirmative one and the burden showing that there 
was authorized payment upon the bank. Fourth Central Trust 
Co. Rowe, 122 Ohio St. 170 John Mahon Co. 
Huntington National Bank Columbus, Ohio App. 261, 
638, 640, the Court stated that bank bound act good faith 
and exercise reasonable care after has received stop payment 
order avoid payment the wrong party contrary the order 
the drawer, and that “the burden the bank show such good 
faith and reasonable care.” 

Applying the foregoing principles the instant case, think the 
admitted facts show prima facie case liability and the burden 
producing evidence overcome appellant’s prima facie case show- 
ing that acted good faith and used all reasonable efforts comply 
with the instructions given rested respondent. not unreason- 
able require the bank explain the circumstances under which the 
check was paid. Appellant would not expected know these facts. 
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She intrusted the bank with her funds and gave exclusive possession 
and has the exclusive means knowing why paid out appellant’s 
funds contrary her instructions. require explanation im- 
poses hardship. not necessary resort the doctrine res 
ipsa loquitur, which has not been adopted this State, sustain this 
view the burden proof. have held pointed out Gilland 
Peter’s Dry Cleaning Co., 195 417, 857, 858, that 
“there are certain relationships out which presumptions arise which 
may affect the burden proof.” The plaintiff that case brought 
action recover damages dinner coat which had been delivered 
defendant cleaned and pressed. ‘The Court held that when the 
plaintiff proved the delivery the coat the defendant good condi- 
tion and its return damaged condition, made out prima facie 
case and the burden then rested upon the defendant offer evidence 
that exercised ordinary care. The Court reached this conclusion 
upon the theory that the defendant had exclusive possession the 
property and the facts attending the injury damage the coat 
were peculiarly within its knowledge, and that the plaintiff could not 
expected know the details defendant’s business the cause 
the loss damage. course, the relation there was that bailor 
and bailee which does not exist the instant case but there does exist 
substantially the same reason and necessity for imposing upon re- 
spondent the burden explaining the transaction. 

The agreed statement facts contains explanation the fail- 
ure respondent decline payment the check other than that 
heretofore quoted from the letter the President the bank the 
payee the check. may add that this letter can reasonably 
construed admission negligence. Respondent apparently 
elected not explain the circumstances and stand upon its legal 
position that appellant was required offer affirmative proof negli- 
gence. This position have held unsound. 

Respondent further seeks avoid its common law liability in- 
voking the provision the order stop payment the effect that the 
bank would not responsible the event that the check was paid 
through inadvertence oversight. This was affirmative defense 
pleaded respondent “in bar any claim which plaintiff may have.” 
this defense the burden was upon respondent show that the 
check was paid through mere “inadvertence oversight.” Having of- 
fered evidence the circumstances surrounding the payment, 
this defense has not been established. follows that appellant en- 
titled for the amount the check with interest. 

the foregoing discussion have assumed that the provision 
the notice stop payment was valid. Appellant contends that this 
stipulation construed releasing the bank from all liability for 
negligence failing comply with the stop payment order, which 
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the construction sought respondent, without consideration and 
void against public policy. The view taken some jurisdictions 
that such stipulation should upheld under the broad policy 
freedom contract. ‘Tremont Trust Co. Burack, supra; Gaita 
Windsor Bank, supra; Pyramid Musical Corporation Floral Park 
Board, 268 App. Div. 783, 866; Hodnick Fidelity 
Trust Co., Ind. App. 342, 183 488, John Mahon Co. 
Huntington National Bank Columbus, supra. Other courts hold 
that stipulation purporting release the bank from liability for any 
negligence the observance the stop payment order without con- 
sideration and void against public policy. Hiroshima Bank 
Italy, Cal. App. 362, 248 947; Grisinger Golden State Bank 
Long Beach, Cal. App. 443, 268 425. The precise question 
one novel impression this State. conclusion heretofore 
reached makes unnecessary this case for pass upon the ques- 
tion and leave undetermined. also unnecessary pass upon 
the other questions raised the exceptions. 

The judgment the lower Court reversed and the case re- 
manded for entry judgment favor appellant accordance with 
the prayer her complaint. 

Fishburne, Stukes, and 'Taylor, JJ., concur. 

Baker, J., concurs result. 


Secret Agreement Bank Not Foreclose 
Collateral for Note Held Not Enforceable 
Against FDIC 


Assuming that state bank was negligent this case fail- 
ing carry forward some notation the legends upon its 
records alleged agreement forbidding foreclosure the 
collateral, was held that such negligence may not imputed 
Federal Deposit Insurance Corporation. The fact that 
there was record any agreement not foreclose the col- 
lateral the books the bank when FDIC took possession 
the consolidated note and its collateral and therefore the 
agreement not foreclose, assuming its existence, would 
still secret agreement not enforceable against the FDIC 
which had insured the bank and taken over the collateral upon 
the bank’s liquidation. This was decided the Third Circuit 
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Court Appeals, 164 Fed. Rep. (2d) 469 the case 
Federal Deposit Insurance Corporation Alker. The opinion 
the court follows: 


have considered this case three times. held upon the 
original argument that the petitioners-appellants, Alker and DuBan, 
were not entitled assert against FDIC defense the suit 
recover deficiency judgment against Alker alleged oral 
forego foreclosure collateral securing note. See Cir., 151 
907. Our decision was based primarily upon the ruling the 
Supreme Court D’Oench, Duhme Co. Federal Deposit Ins. Cor- 
poration, 315 447, Ct. 676, Ed. 956. 

The petitioners-appellants, Alker and DuBan, then sought leave 
file petition the nature bill review order obtain 
new trial the court below the ground alleged newly discovered 
evidence. held that the evidence which Alker and DuBan sought 
present the court below did not touch the critical issue “secret” 
agreement. Accordingly dismissed the petition. See Cir., 163 
123. 

Following the decision just referred and August 12, 1947, the 
petitioners petition for rehearing which alleged, inter alia, that 
there was written upon the two notes first given Alker, which notes 
were later consolidated into the single note upon which FDIC based its 
action the suit bar, the respective legends, “For addtl. collateral 
and agreement with Mr. Alker and DuBan see H.” and 
“For collateral and agreement with Alker and DuBan see 
other note and H.” “W. H.” was officer Integrity 
Trust Company, the holder the notes. 

Alker asserted the second rehearing, will appear from the 
transcript the proceedings, that the legends quoted) were typed 
the Trust Company the two original notes about the time 
when the new consolidated note, dated December 11, 1936, was de- 
livered him the Trust Company. Even take Alker’s con- 
tention its face value claims only that the period during which 
the original notes with the legends written them were the pos- 
session the Trust Company amounted six seven days. This 
demonstrated conclusively the following concessions the 
petitioners: the original notes were photostated about the time, 
viz., about December 11, 1936, when the consolidated note was 
delivered Alker the Trust Company, the photostats the 
original notes then being placed the file with the consolidated note 
later sued upon: the photostats not show the legends hereinbefore 
quoted. After the original notes were returned Alker about 
December 11, the Trust Company had record the legends. 
The petitioners make claim the contrary. 
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The consolidated note plus the photostatic copies the original 
notes without the legends were the files the Trust Company 
about December 11, 1936. After that date the original notes with the 
legends were Alker’s files. More than four years later the Trust 
Company assigned the consolidated note and) the collateral with all its 
other banking assets, with certain immaterial exceptions, security 
for loan about twenty million dollars made FDIC the 
usual terms. See 151 page 908 and Lamberton Federal 
Deposit Ins. Corporation, Cir., 141 95. 

the contention Alker and DuBan that the original notes 
with their respective legends were among the Trust Company’s records 
for period about six days 1936; that was the duty the 
Trust Company have carried the substance the legends its 
books and records some appropriate fashion after the original notes 
had been returned Alker; that FDIC, taking possession the con- 
solidated note and the collateral more than four years later, stands 
the Trust Company’s shoes and was bound the alleged agreement 
forbidding foreclosure the collateral. 

The fatal weaknesses the petitioners’ position are, think, in- 
stantly apparent. Assuming that the Trust Company was negligent 
failing carry forward some notation the legends upon its 
records, clear that such negligence may not imputed FDIC. 
The fact that there was record any agreement not foreclose 
the collateral the books the Trust Company when FDIC took 
possession the consolidated note and its collateral. The agree- 
ment not foreclose, assuming its existence, would still “secret” 
agreement within the purview the D’Oench, Duhme decision. 

will not discuss the fact, conceded Alker, that the original 
notes with their respective legends were his possession the time 
the trial the District Court and might have been produced him 
they had not been misfiled among his own papers. For this reason 
discussion the law after-discovered evidence necessary. 
also find unnecessary discuss the theory FDIC, distinctly anti- 
pathetic that suggested Alker, how the legends came 
upon the original notes. 

will deny the prayer the petitioners-appellants for leave 
file bill the nature bill review the court below give 
the court below authority rehear motion for new trial. 


BANKING DECISIONS 


this department are published each month all the important 
sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Delivery Check Gift Invalid Where 
Payment Stopped 


Laura Baker School Pflaum, Supreme Court Minnesota, 
Rep. (2d) 290 


Delivery defendant plaintiff check gift, upon 
which check payment was stopped before was presented the 
bank, held not constitute valid gift inter vivos, since there was 
absolute disposition the gift which defendant intended give 
plaintiff. 


Appeal from District Court, Hennepin County; Levi Hall, Judge. 

Action check the Laura Baker School against Mrs. 
Pflaum. From judgment for the plaintiff the pleadings, the de- 
fendant appeals. 

Reversed with directions enter judgment for defendant. 

Best, Flanagan, Rogers, Lewis Simonet and Charles Bellows, 
all Minneapolis, for appellant. 


Lundquist and Victor Peterson, both Minneapolis, for 
respondent. 


MAGNEY, J.—Defendant appeals from judgment for plaintiff 
the pleadings. 

Plaintiff conducts school the city Northfield for the education 
and training subnormal persons. Rosa Morris, cousin defendant, 
was resident the institution from June 17, 1931, until her death 
August 29, 1946. Defendant had not contributed the support 
Rosa, and the record discloses obligation her part so. 


August 23, 1946, defendant drew check follows: 
similar decisions see Digest (Fifth Edition) §1473. 
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“Mrs. Pflaum 


“510 Groveland No. 514 
“Minneapolis, Minn. August 23rd, 1946 
“Pay the 
The Laura Baker School, Inc. $5000.00 


“Northwestern National Bank 
Minneapolis 
“17—1 Minneapolis, Minn. 17—1. 
“Mrs. Pflaum” 


the same day defendant transmitted the check mail plain- 
tiff, together with the following letter: 


“August 1946. 
“The Laura Baker School, Inc. 
“Northfield, Minnesota. 
“Gentlemen: 

deeply appreciate the very good work your Home has been doing 
the care and development the residents your school. 

enclosing gift $5,000.00, which gift unrestricted and may 
used for your general purposes. 

“Very truly yours, 

“Enc. (Mrs. Pflaum)” 


Before the check was presented the bank for payment defendant 
stopped payment. 

Action was brought the check. Defendant her answer set out 
the facts above outlined. Plaintiff its reply did not deny these 
allegations defendant. moved for judgment the pleadings 
the ground that the answer did not state defense. Defendant made 
motion for order striking the reply sham and frivolous and for 
order granting her judgment for costs and disbursements. The court 
ordered judgment for plaintiff, 

The question not whether action may maintained the 
check, but whether, stated the trial court, “the delivery 
check constitutes executed gift even though the drawer the check, 
prior the time that presented the bank for payment, subse- 
quently directs the bank upon which drawn stop payment”; 
other words, whether the delivery the check upon which this action 
brought constituted completed valid gift inter vivos. 

bank. The delivery check not delivery money, but the 
delivery order. The Uniform Negotiable Instruments Act, 
335.73, defines check follows: check bill exchange drawn 
bank payable demand. Except herein otherwise provided, 
the provisions this chapter applicable bill exchange payable 
demand apply check.” 
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And bill exchange defined thus 335.49: bill exchange 
unconditional order, writing, addressed one person an- 
other, signed the person giving it, requiring the person whom 
time, sum certain money order bearer.” 

Payment check may stopped notifying the drawee bank 
before presented for payment. Taylor First Nat. Bank, 119 
Minn. 525, 188 783, Ann. Cas. 1914A, 1302; Johnson First 
State Bank, 144 Minn. 363, 175 612, 960; Deones 
Zeches, 212 Minn. 260, 432. 

must determine from the pleadings whether the check and its 
delivery constituted valid gift inter vivos. This depends upon whether 
all the elements required constitute gift inter vivos are present and 
set out the pleadings. Owens Owens, 207 Minn. 489, 496, 292 
89, 93, this court detailed the requisites when said: “The legal 
elements gift are (1) delivery, (2) intention make gift 
the part the donor, and (3) absolute disposition him the thing 
which intends give another. McDonald Larson, 142 Minn. 
244, 171 811; Logenfiel Richter, Minn. 49, 826; 
Roeser Ryckman, 121 Minn. 56, 140 126; Hooper Vanstrum, 
Minn. 406, 100 229; Gagne Hayes, 168 Minn. 413, 210 
147; Quarfot Security National Bank Trust Co., 189 Minn. 451, 
249 668; Wunder Wunder, 187 Minn. 108, 244 682.” 

Larkin McCabe, 211 Minn. 11, 25, 299 649, 656, 
commenting the evidence that case offered establish the gift 
bond, this court said: All the elements gift inter vivos 
were proven—intention make gift, delivery the donee, absolute 
disposition the property given, acceptance the donee and admitted 
mental competency the donor.” 

Applying those necessary elements the facts the instant case, 
find that there was intention make gift, delivery the 
check the donee, and acceptance the donee. Mental competency 
the donor was not issue. However, one the elements required 
constitute gift inter vivos was lacking. There was not absolute 
disposition the donor the gift which she intended give plaintiff. 
The donor had the power revocation, which she exercised before 
the check was presented the bank for payment. The rule stated 
Am. Jur., Gifts, 95, follows: “The rule most jurisdictions 
appears settled that the donor’s check, prior acceptance 
payment the bank, not the subject valid gift either inter vivos 
causa mortis. The difficulty with respect gift the donor’s 
check, the check does not operate assignment, that the 
mere delivery the check the donee some other person for 
him does not place the gift beyond the donor’s power revocation, 
prior payment acceptance. Moreover, there the further con- 
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sideration, the check does not operate assignment, that the 
death the drawer works revocation the check, that where 
the check intended gift causa mortis and the donor dies before 
payment acceptance, the death revokes the gift.” 

The court directing judgment for plaintiff here relied Varley 
Sims, 100 Minn. 331, 111 269, A., S., 828, 117 Am- 
St. Rep. 694, Ann. Cas. 473. Plaintiff also bases its right recovery 
that decision. That case was decided prior the adoption this 
state the Uniform Negotiable Instruments Act. There, check 
bank for the entire amount the drawer’s credit therein was delivered 
gift causa mortis person other than the donee, for his use 
and benefit, with instructions deliver the same the donee. was 
not presented for payment until after the drawer’s death. Though 
unaccepted the bank, the court held that the check operated 
assignment the fund and was valid gift causa mortis. The court 
proceeded upon the theory that (100 Minn. 338, 111 271) “the 
passing present legal title not essential valid gift, that 
equitable title sufficient, and that such title becomes vested the 
donee the time the check delivered and becomes absolute the 
death the donor. That equitable title sufficient such cases 
supported long list authorities.” 

the Varley case, the check covered the whole deposit. the 
instant case, there nothing indicate that the check was drawn for 
more than part the bank deposit. And First Nat. Bank 
McConnell, 103 Minn. 340, 343, 114 1129, 1130, A., N.S., 
616, 123 Am. St. Rep. 336, Ann. Cas. 396, decided after the Varley 
case, the court said: The question whether check for part 
bank deposit equity assignment pro tanto the drawer’s 
funds open question this state. Varley Sims, 100 Minn. 331, 
269, A., S., 828 [117 Am. St. Rep. 694, Ann. 
Cas. 

The Uniform Negotiable Instruments Act made several material 
changes the law negotiable instruments this state, and one 
them covered the question whether check for all bank deposit 
deposit bank. M.S. 335.743, provides: check itself does 
not operate assignment any part the funds the credit 
the drawer with the bank, and the bank not liable the holder, 
unless and until accepts certifies the check.” 

Plaintiff contends that this statute intended merely protection 
the drawee bank. course plainly states that the drawee bank 
protected unless and until accepts certifies the check. more than 
that. states equally plainly that check itself does not operate 
assignment any part the funds the credit the drawer 
with the bank. 
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our opinion that, since defendant, the donor, did not part 
finally with dominion over the gift question and exercised her power 
revocation before the check was presented the bank for payment, 
delivery the check was not valid gift inter vivos, and that the trial 
court was error holding. should have stricken the reply 
defendant’s motion and rendered judgment for defendant for her costs 
and disbursements. 

Judgment reversed with directions enter judgment for defendant 
for her costs and disbursements. 


Dissolution Charter Insolvent Bank 


Franks Receiver Booneville Banking Co., Supreme Court Mississippi, 
So. Rep. (2d) 859 


The final discharge receiver insolvent bank does not effect 
the dissolution bank’s charter prevent new receiver from col- 
lecting proceeds life policy securing unpaid indebtedness. 


Bill interpleader the Mutual Life Insurance Company New 
York determine the right proceeds life insurance policy. Decree 
favor the receiver the Booneville Banking Company, and Mrs. 
Genelle Franks, administratrix the estate Hill, deceased, 
and others appeal. 

Affirmed. 

Donald Franks, Booneville, for appellants. 

Bolton, Tupelo, for appellee. 


SMITH, Sr., J—On January 28, 1927, the Bonneville Bank- 
ing Company was going banking corporation, and that date Mr. 
and Mrs. Hill owed $4,974.88, which was evidenced their 
joint promissory note such amount due and payable October Ist 
following. The note was signed Seminole, Oklahoma, where both 
makers then resided, and Mr. Hill died there 1945. After his death, 
Mrs. Hill returned Mississippi. The note was payable Booneville, 
Mississippi, and was secured life insurance policy the life 
Mr. Hill and second deed trust some real estate 
foreclosed the beneficiary the prior trust deed, and the Bank 
received nothing from this land. 

The Mutual Life Insurance Company New York had issued the 
policy insurance the life Mr. Hill, which was regularly assigned 
the bank collateral The policy was force when the 
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Booneville Banking Company closed its doors insolvent 1930 and 
was taken over for liquidation the State Banking Department. When 
change was made the law, Mr. Seth Pounds became Receiver 
1934 under the jurisdiction the Chancery Court Prentiss County. 
Until 1934 the premiums were paid loans from the life insurance 
company the jointly signed applications Mr. Hill and the Receiver, 
and one premium was paid the Receiver out receivership funds. 
premiums were thereafter paid, but the policy was continued 
force under its provision for extended term insurance. Shortly before 
the expiration the term this extension the policy coverage, Mr. 
Hill died, January 1945, stated. 

The Receiver filed his final account October 1940, which 
reported the Court “that has liquidated all the items con- 
stituting assets the Booneville Banking Company from which 
has been able realize any payments; that the remaining assets his 
hands have proven uncollectible, and that his judgment continua- 
tion the receivership for the purpose endeavoring realize said 
assets would entail more expense than could expected realized 
therefrom, and that the best interest the creditors the Boone- 
ville Banking Company that the Receivership closed, and that said 
items assets charged off and charged the margin account, and 
that final dividends paid.” Among such uncollected, and then un- 
collectible, assets was the note Mr. and Mrs. Hill, secured the life 
insurance policy, supra, and was then alive, and the policy still 
force. January 22, 1941, the final decree the receivership was 
entered, approving the final account and discharging the receiver, con- 
cluding with these words, “and the receivership closed.” 

noted that this final decree contains instruction 
the disposition the uncollected assets; and reflects sale thereof 
before the conclusion the receivership. Appellants made the point 
that does not contain any reservation jurisdiction the receiver- 
ship for any purpose. The evidence shows that after his discharge 
receiver, Mr. Pound retained these uncollected assets his custody 
“trustee,” thought, awaiting determination what should 
done with them. When the death Mr. Hill took place, that was 
the situation. then, course, had the life insurance policy the 
Mutual Life Insurance Company, and the assignment thereof the 
Booneville Banking Company. 

After Mr. Hill’s demise, appellants made demand upon the life in- 
surance company for the death benefit fixed the policy, 
finally bringing suit the circuit court for the recovery thereof. Mrs. 
Franks, daughter, qualified administratrix Mr. Hill’s estate, and 
administratrix and individually she was joined the declaration 
the widow, Mrs. Hill, and another daughter, they being the sole 
heirs-at-law the decedent. 
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the time the discharge the receiver the Booneville Bank- 
Company, had been able realize very little from the assets 
the failed bank, and hence the depositors and other creditors had unpaid 
balances due them the aggregate amount approximately eighty- 
five per cent their original claims and, course, much larger than 
the total death benefit due under the policy. Upon learning the 
turn events, several these depositors filed petition the Chancery 
Court Prentiss County, praying that the receivership reopened 
and Mr. Seth Pounds reappointed receiver, and that directed 
collect the amount due from the insurance company the assigned 
policy, and distribute the proceeds under the orders the court. This 
petition was filed June 23, 1945. the same day, Mr. Latham, 
State Comptroller, the State Banking Department, filed similar 
petition, praying however, additionally that the receiver allowed 
collect not only the item involved here, but also any other collectible 
assets the failed bank. June 26, 1945, the chancellor signed 
decree that receiver appointed “for the collection and 
said moneys and further appearing that Seth Pounds Booneville, 
Mississippi, who was the former receiver for the bank, suitable and 
fit person appointed receiver and that his appointment has 
been recommended Latham, State Comptroller Banks, and 


has been petitioned for number depositors Seth 


appointed receiver the Booneville Banking Company, and his 
bond receiver fixed $4,000.00.” Full authority was conferred upon 
the receiver collect, suit necessary, the amount the life insur- 
ance, well any other collectible assets the insolvent bank. 

Accordingly, Mr. Pounds, receiver, made claim the life insur- 
ance, and demanded its payment accordance with the assignment 
thereof the Booneville Banking Company. The life insurance com- 
pany refused pay either the parties claimant, and about 
July 21, 1945, filed bill interpleader the Chancery Court 
Prentiss County, stating could not decide the conflicting claims 
its peril, and praying that permitted pay the money into court, 
and that the court require all parties propound their claims thereto, 
and for the court decide the issue. This was permitted, and the life 
insurance company was finally discharged. Upon the trial, both sets 
claimants were heard, proper pleadings and evidence, and decree 
was entered awarding the disputed fund the receiver, for benefit 
the unpaid creditors, and judgment entered against Mrs. Hill, indi- 
vidually, co-maker the original note, for its unpaid balance. 

Several issues were raised appellants their pleadings the 
chancery court, but their assignment error here that the trial court 
erred rendering decree favor.of appellees, and refusing sustain 
the claim appellants, and awarding personal decree against Mrs. 
Hill. There only one the arguments appellants that deem 
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serious enough for discussion. This was set forth plea, form- 
ing part their answer the bill interpleader, aforesaid. 
summed this concluding clause their plea: “No jurisdiction 
the matter for any purpose was reserved and the contention the 
claimants that the court now without jurisdiction reopen the re- 
ceivership and again entertain jurisdiction the matter any manner.” 
will not discuss decide here whether not this proceeding before 
now collateral attack upon the establishment the receivership, 
whether permissible not, since not necessary view the 
opinion have reached. 

support the contention raised this plea, appellants say that 
the discharge the first receiver was such final decree that closed 
the matter for all time, and the court, therefore, could not reopen the 
receivership. The petition and the decree use the word “reopen,” and 
the same individual was appointed receiver the instant case, but his 
appointment and qualification were every respect the same there 
had never been receivership—new petition, new oath, and new bond, 
new case, under new number, the general docket the court. 
Therefore, are unable agree with this argument appellants. 
not feel that the cases cited appellants, harmony with their 
quotation from Corpus Juris, are point here. can indicate their 
general trend setting out the quotation: decree for distribution 
entered final account conclusive all persons, and claimants who 
fail prove their claims the liquidation proceedings are precluded 
from any subsequent assertion such claims.” S., Banks and 
Banking, 440. not pursue this phase further. 

Appellants next argue that upon the final discharge receiver 
insolvent bank, upon approval the final account the receiver- 
ship, that the charter the failed bank dissolved, ipso facto. The 
final decree here, course, does not assume dissolve the corporation, 
but earnestly insisted that nevertheless the effect cancel 
the charter the bank. Authority cited the effect that the dissolu- 
tion corporation general, absence statutory provision the 
contrary, puts end its existence for all purposes, S., Corpo- 
rations, 1727, and some Mississippi cases, Coulter Richards, Execu- 
tors etc. William Robertson, Trustee, Miss. 278, Am. Dec. 168; 
John Nevitt Bank Port Gibson, Smedes 513; Bank 
Mississippi James Wrenn, Smedes 791. But there dis- 
solution the charter here. The property for benefit its creditors, 
remained his hands trustee for whomsoever could rightfully claim 
it, and appellants made effort so, until after Mr. Hill’s death, 
and new receiver had been appointed, borne 
mind, that the final decree did not direct the receiver make any 
disposition these uncollected assets; nor did effect dissolution 
the corporation; nor did cancel the indebtedness due the Hills; 
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nor did avoid the assignment the life insurance the bank. 
such cases Trendley, al. Illinois Traction Company 241 
Mo. 73, 145 are not point here. The debt and the collateral 
belonged someone, certainly the creditors the bank whom 
the obligation was due, and certainly debtors could not own their own 
debt, since debtors are obligated pay, not collect. The early 
Mississippi cases cited deal with the common law rule, which has now 
been changed statute, and hence have application here. far 
back, indeed, Chapter Section IV, Article 21, Code 1857, 
was the law, now set forth Section 5354, Code 1942, that “Debts 
due and from the corporation shall not extinguished its dissolu- 
tion, but shall charge upon its property.” 

Sections 5248 and 5257, Code 1942, deal with receiverships insol- 
vent banks, and nowhere provision made for dissolution the cor- 
porate existence the failed institution. However, the same chap- 
ter the Code 1942 Banks and Banking, Section 5276, dealing 
with the liquidation solvent banks, the stockholders, through the 
directors, does provide that the discharge the liquidating directors 
shall carry with the dissolution the charter the bank. So, 
can find merit the contention that the discharge the receiver, 
finally, effected the dissolution the bank, and rendered the collection 
the life insurance here beyond the power receiver, appointed 
without authority law, court without jurisdiction. 

Furthermore, the common law doctrine, urged appellants, sup- 
ported the early Mississippi cases cited, apparently repudiated 
Bank Mississippi Duncan, Miss. 740. The following rule from 
Am.Jur. 1197, Section 1352, commends itself us; even there were 
dissolution the discharge the receiver: 


“Apart from statutory provisions, which frequently embody the fol- 
lowing rule also, the general equitable rule now followed this country 
that upon the dissolution corporation, the property and assets 
the corporation constitute trust fund for the benefit its creditors 
and stockholders. This rule necessarily displaces and makes obsolete 
the early common-law rules the reverter real estate and the 
escheat the personal estate corporations such case, and practi- 
cally makes obsolete the doctrine the extinguishable the debts 
owing and the corporation such case. Stated another way, 
the rule that after the dissolution corporation, its property passes 
its stockholders subject the payment the corporate debts.” 


This general rule practical harmony with the provisions our 
statute, Section 5354, Code 1942, which provides: “On the dissolution 
any corporation, either judgment otherwise, all its real and per- 
sonal estate shall vested the stockholders therein, their respec- 
tive proportions, who shall hold the same tenants common; but 
this section shall not extend any property except that which the cor- 
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poration might lawfully have held without forfeiting the same the 
state. Debts due and from the corporation shall not extinguished 
its dissolution, but shall charge upon its property.” 

The chancery court was right its decree awarding the disputed 
proceeds the life insurance the receiver, and also entering decree 
against Mrs. Hill, co-maker with her husband the note involved, for 
the unpaid balance thereof, and the decree affirmed. 

Affirmed. 


Joint Bank Account Creates Rebuttable Presumption 
Ownership Survivor 


Mitts Williams, Supreme Court Michigan, 
Rep. (2d) 841 


The creation joint bank account name decedent and his 
daughter did not conclusively establish title thereto the survivor 
but merely created presumption ownership the survivor which 
rebuttable competent evidence the contrary. The presump- 
tion created the statute has weight evidence when chal- 
lenged rebutting testimony. 


Suit Clifford Mitts, Jr., administrator the estate Sarah 
Jane Malco, deceased, against Flora Williams recover money alleged 
belong the estate. From adverse judgment, plaintiff appeals. 

Judgment reversed and cause remanded with directions. 

Before the Entire Bench. 

Brooks Smith, Grand Rapids, for plaintiff-appellant. 

John Dunham, Grand Rapids, for defendant-appellee. 


CARR, J.—Plaintiff this case, administrator the estate 
Sarah Jane Malco, brought suit the circuit court recover money 
alleged belong the estate, said money consisting the proceeds 
savings account the Old Kent Bank Grand Rapids. Mrs. 
Malco died October 1945. Prior her death the account stood 
the joint names Mrs. Malco and her daughter, the defendant 
the case. After the mother’s death defendant drew from the bank the 
balance $1,453.29 remaining the account. alleged his 
declaration that the money was the sole property Mrs. Malco and 
was not deposited with the intent that defendant should acquire any 
interest therein, but rather for the purpose having defendant act 
her mother’s agent the withdrawal funds for the use the 
mother during her lifetime. Defendant her answer denied any 
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knowledge her part the intent the part Mrs. Malco alleged 
the declaration. Following the trial judgment was entered for de- 
fendant and plaintiff has appealed. 

Defendant did not offer proofs the circuit court, relying Comp. 
Laws 1929, 12063, amended Act No. 286, Pub. Acts Comp. 
Laws Supp. 1940, 12063, Stat. Ann. 23.303. Said section reads 
follows: 


“Deposit name joint beneficiaries; payment, receipt; deposits 
made payable survivor, prime facie evidence. 

“Sec. When deposit shall made, any bank any person 
the name such depositor any other person, and form 
paid either the survivor them, such deposits thereupon and 
any additions thereto, made either such persons, upon the making 
thereof, shall become the property such persons joint tenants, and 
the same together with all interest thereon, shall held for the exclu- 
sive use the persons named and may paid either during the 
lifetime both, the survivor after the death one them, and 
such payment and the receipt acquittance the same whom such 
payment made shall valid and sufficient release and discharge 
said banking institution for all payments made account such de- 
posits prior the receipt said bank notice writing not pay 
such deposit accordance with the terms thereof. 

deposit has been made, shall hereafter made, any 
banking institution transacting business this state, the names 
two more persons, payable either the survivor survivors, such 
deposit any part thereof any interest dividend thereon and 
any additions thereto, made any one the said persons, shall become 
the property such persons joint tenants, and the same shall 
held for the exclusive use the persons named and may paid 
any one said persons during the lifetime said persons the 
survivor survivors after the death one them, and such payment 
and the receipt acquittance the same whom such payment 
made shall valid and sufficient release and discharge said bank- 
ing institution for all payments made account such deposits prior 
the receipt said bank notice writing not pay such deposits 
accordance with the terms thereof. 

‘The making the deposit such form shall, the absence 
fraud undue influence, prima facie evidence, any action pro- 
ceeding, which either such banking institution surviving depositor 
depositors party, the intention such depositors vest title 
such deposit and the additions thereto such survivor survivors.” 


Under the statute amended the making deposit the char- 
acter here question the joint names two more persons 
merely prima facie evidence intention vest title the survivor 
survivors. has accordingly been held this court prior decisions 
that the making deposit, deposits, the manner indicated creates 
rebuttable presumption, which may not weighed against competent 
evidence. Thus, Allstaedt Ochs, 302 Mich. 232, 530, 
582, 483, was said creation the joint bank 
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accounts the deceased did not conclusively establish title thereto 
the survivor but merely created presumption ownership the 
survivor which rebuttable competent evidence the contrary. 
Van’t Hof Jemison, 291 Mich. 385, 289 186. The presumption 
created the statute has not weight evidence when challenged 
rebutting testimony. Hill Hairston, 299 Mich. 672, 34.” 

like import Manufacturers National Bank Schirmer, 303 
Mich. 598, 908. the absence competent proof sufficient 
permit the issue determined the basis the facts the pre- 
sumption controlling. Meigs Thayer, 289 Mich. 680, 287 
$42; Frank Schultz, 295 Mich. 714, 295 374; Maahs Maahs, 
307 Mich. 549, 335; Jakobowski Bacalia, 314 Mich. 678, 
125. The question the instant case therefore whether 
the competent evidence offered plaintiff the trial was such 
character establish with the requisite degree certainty that the 
deposit made the names the parties jointly for the purpose 
claimed plaintiff, and with the intention and understanding that 
defendant should have interest therein. 

employee the bank which the account was carried testified, 
objection, that under date March 22, 1943, the sum 
$1,560.25 was deposited account opened that date the names 
Sarah Malco and Mrs. Isaac Wilton. This account was closed May 
28, 1945, which time the balance was $1,562.29. the same day 
that said account was closed the account question this case was 
opened the names Sarah Jane Malco and Mrs. Flora Williams, 
jointly, the amount the deposit being identical with the final balance 
the prior account. The witness further testified two withdrawals 
from this account, one the sum $109 October 1945, and the 
other the balance remaining November 1945, the last with- 
drawal being check signed defendant. Thereupon the account 
was closed the bank. 

Plaintiff also offered his behalf the testimony Mrs. Etta 
Wilton, previously taken proceeding before the probate court 
Kent county, who testified that March 1943, account was opened 
the bank the joint names Mrs. Malco and the witness, stating 
that this was done the request Mrs. Malco because the latter had 
some money that she wished put the bank and desired “fix 
could draw the money out for her, because she wasn’t always able 
it.” The witness further testified that Mrs. Malco kept possession 
the bank book, except when she desired Mrs. Wilton and her husband 
the bank and draw money for Mrs. Malco. Although counsel 
for defendant objected, and the court indicated that considered the 
objection well founded, Mrs. Wilson stated substance that the money 
the account belonged Mrs. Malco. Also received, but part 
desperate record, was the testimony this witness conversation 


THE BANKING LAW JOURNAL $17 


occurring about the first December, 1944, between Mrs. Malco and 
the defendant, and what the witness did pursuant such conversation, 
said testimony being follows: “Mrs. Malco then said Mrs. Wil- 
liams, was telling Mrs. Wilton that thought maybe they better turn 
book and will over you and let you look after Mrs. Williams 
said, ‘Why, aren’t they doing all right’? She said, ‘Certainly, but they 
are old and are not able get out, they are not well, and they have 
car, and have pay bus fare, and you have car’; and then 
went over the next week, December 5th, 1944, and took the bankbook 
and the will along, and turned over her, and that the last know 
about it.” 

The record indicates that the trial court did not consider that the 
testimony Mrs. Wilton the character the arrangement between 
her and Mrs. Malco was material that the testimony the con- 
versation between Mrs. Malco and the defendant was competent. The 
objection the latter was based the ground that such testimony 
was hearsay. The trial court did not file written opinion and, an- 
nouncing his decision from the bench, did not discuss the testimony 
offered plaintiff. Obviously, was his conclusion that the presump- 
tion the nature the account and the interest the survivor 
therein was controlling. 


Another witness for the plaintiff, Mrs. Anna Moose, testified that Mrs. 


Malco stayed the home the witness for few days shortly prior 
Mrs. Malco’s death October 13, 1945. Apparently without objec- 
tion, Mrs. Moose testified that her presence Mrs. Malco called the 
defendant telephone with reference obtaining money from the 
bank pay the expenses Mrs. Malco. Shortly thereafter the husband 
defendant brought $50 the home the witness, out which the 
latter paid medical expenses the sum $6, leaving $44, which was 
turned over defendant after Mrs. Malco’s death. Objections the 
witness testifying conversations between herself and Mrs. Malco 
with reference financial matters and instructions regarding the dis- 
position certain papers were sustained. stipulation there also 
included the record transcript testimony previously given 
Mrs. Moose before the probate court, such transcript being made part 
the separate record. The witness stated therein that Mrs. Malco, 
shortly before her death, gave the witness directions that “if anything 
happened her” she should turn Mrs. effects over defendant, 
and said further the witness, “What left after expenses paid, 
want divided according will.” 

may noted this connection that the will Mrs. Malco was 
executed October 11, 1944, during the time that the savings account 
the bank stood the names Mrs. Malco and Mrs. Wilton. Said 
will directed that all debts and funeral expenses should paid full 
from the bank account the Old Kent Bank, any other bank. 
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claim made that Mrs. Malco the time her death, prior thereto, 
had any account any bank except the one designated. Counsel for 
defendant objected the introduction the will evidence the 
ground that the opening the account the names Mrs. Malco 
and the defendant operated revoke the will. appears from de- 
fendant’s brief this court that the objection was fact based the 
claim that opening the account with the defendant Mrs. Malco had 
disposed all her property. The instrument was, however, received 
evidence. terms gave the estate the testator three daugh- 
ters, including defendant, share and share alike, subject the payment 
debts and devises another daughter and $100 grand- 
daughter. The provisions the will tend corroborate the testimony 
Mrs. Wilton the nature the deposit made the name 
herself and Mrs. Malco. 
Was the testimony Mrs. Wilton the conversation between 
Mrs. Malco and defendant competent? While occurring several months 
the accounts was actually opened, clearly indicates the nature 
the understanding the parties the time they discussed the mat- 
ter. There nothing the record indicate change circumstances 
between the holding this conversation and the actual opening the 
account May following. Had such conversation taken place contem- 
poraneously with the deposit the joint names the parties there 
could serious question its admissibility. Esling City Na- 
tional Bank Trust Co., 278 Mich. 571, 581, 270 791; Ford 
Ford, 270 Mich. 487, 259 138. The fact that occurred pre- 
viously may affect the weight the proof, but does not, under the facts 
this case, render incompetent. Evidence, 256; Kessler 
Von Bank, 144 Minn. 220, 174 The statements made 
Mrs. Malco the occasion question were directed defendant, 
and were such character indicate that for the reasons stated 
her she desired defendant for her what Mrs. Wilton had been 
doing prior thereto. significant also that defendant raised ques- 
tion the right her mother make the proposed change. Ap- 
parently was her thought that Mrs. Wilton had been rendering the 
services satisfactory manner and hence change was necessary. 
This justifies the inference that defendant understood the nature the 
arrangement that had been existence between her mother and Mrs. 
Wilton. 
view the conversation between the mother and daughter was 
proper for the plaintiff show the prior arrangement. Churchill 
Mace, 148 Mich. 456, 111 N.W. 1034, suit contract was brought 
against copartners recover for goods claimed have been sold 
them. Defendants asserted that the contract which the suit was 
based, which was signed one the partners alone, was the individual 
contract the signer and did not consequence bind the copartner- 
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ship. rebut the inference arising from the manner which the con- 
tract was executed, plaintiff was permitted show that prior oc- 
casion the partner executing the agreement had signed partnership 
contract his own name. was held that the evidence was compe- 
tent for the purpose for which was offered. 

The testimony Mrs. Moose statements claimed have been 
made Mrs. Malco with reference her will and the distribution 
her property thereunder subject considerations different from those 
involving the admissibility the testimony Mrs. Wilton, above dis- 
cussed. Said statements were made after the transaction question 
here, did not directly refer the intention understanding the 
parties the time making the deposit, and, given the interpreta- 
tion contended for behalf plaintiff, were clearly the nature 
self-serving statements. Mrs. Malco and defendant had become in- 
volved litigation with reference their respective rights the de- 
posit, testimony statements such character made either not 
the presence the other would have been incompetent. think 
the same conclusion must follow under the circumstances the present 
case. The testimony was not competent the theory that tended 
show the relations the parties the time the transaction ques- 
tion, Pease Jennings, 180 Mich. 682, 689, 146 N.W. 260,262, nor was 
within the scope the rule suggested Whitney, Adm’r, Wheeler, 
116 Mass. 490 (quoted Pease Jennings) admissibility “evi- 
dence tending show continuous and apparently fixed state mind 
and purpose, inconsistent with such alleged gift, existing previously 
thereto.” Neither was within the purview the rule, recognized 
some courts, that testimony this character may received con- 
tradict testimony offered the opposite party. Apparently, the testi- 
mony Mrs. Moose, here question, was offered the theory that 
the statements made Mrs. Malco legitimately tended show the 
latter’s intention with reference the deposit the time was made. 
For the reasons indicated think that this testimony was not compe- 
tent. Egan Grece al., Mich. 629, 640, 74; Bunker 
Motor Wheel Corporation, 231 Mich. 334, 204 N.W. 110; Eliotte La- 
vier, 299 Mich. 353, 357, 300 N.W. 116; Walkling Walkling, 162 Md. 
188, 190,159 264; Steiner, Adm’r, Ohio App. 18, 22, 


617. 


The competent evidence the record indicates that Mrs. Malco 
and Mrs. Williams, prior the making the deposit question, had 
mind arrangement under which the daughter would render her 
mother the services that Mrs. Wilton had previously been performing. 
Mrs. Malco, because her age and health, was apparently unable 
the bank for the purpose drawing out money cover her expenses. 
She deemed necessary have some one whom she could trust per- 
form that service for her. She clearly stated defendant the reasons 
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why she wished the latter act place Mrs. Wilton. evident 
that neither mother nor daughter considered that Mrs. Wilton had any 
rights ownership the deposit. not disputed that the money 
Mrs. Malco deposited was her sole property, and the evidence fully 
justifies the conclusion that she did not intend that such money should 
become the property the defendant. The situation presented 
analogous many respects with that involved Van’t Hof Jemison, 
supra. conclude that the evidence entitled consideration 
sufficient strength and clarity establish plaintiff’s claim the in- 
tention and understanding the parties with reference the deposit. 
follows that plaintiff entitled judgment for the amount with- 
drawn defendant from the account after the death Mrs. Malco, 
together with the sum $44 turned over defendant Mrs. Moose 
following Mrs. Malco’s death. 

The judgment the trial court reversed and the case remanded 
with directions enter judgment accordance herewith, with costs 
plaintiff. 

BUTZEL, BUSHNELL, SHARPE, BOYLES, REID, NORTH and 
DETHMERS, JJ., concur. 


Written Agreement Held Not Contract for Loan 


Rubenstein Small, Supreme Court, Sup. 483 


For true loan exist essential provide for repayment 
absolutely and all events that the principal some way 
secured distinguished from being put hazard. 

The situation the present case where the plaintiff runs the risk 
losing all that has advanced the defendant for theatrical 
venture obviously did not constitute loan. Defendant was entrusted 
with money under circumstances manifesting fiduciary 
relationship with respect its use and imposing the defendant 
the burden duty render account his dealings with the funds. 


Appeal from Supreme Court, New York County; Ferdinand Pecora, 
Justice. 

Action for accounting Richard Rubenstein against Paul Small. 
From order denying motion strike out defenses con- 
sisting new matter the answer insufficient law, and order 
granting defendant’s motion dismiss the complaint insufficient 
law, with leave serve amended complaint, Sup. Ct., 
plaintiff appeals. 


NOTE—For similar decisions see (Fifth Edition) 
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Order granting defendant’s motion reversed and motion denied, and 
order denying motion reversed and motion granted. 

Before GLENNON, J., and DORE, COHN, CALLAHAN and 
VAN VOORHIS, JJ. 

Sobel Ackerman, New York City (Sidney Ackerman, New 
York City, counsel), for appellant. 

Abraham Berman, New York City (Jacob Berman, New 
York City, for respondent. 


CALLAHAN, J.—The complaint this action for accounting has 
been dismissed the ground that basis for equitable relief alleged 
and the plaintiff has adequate remedy law. 

appears that the plaintiff pursuant written agreement gave 
$2,500 the defendant used the production vaudeville 
show. The defendant undertook produce the show, furnish office 
facilities, etc. was paid $300 weekly “fixed charge” for 
such facilities and his services producer. was agreed that the de- 
fendant would keep separate and accurate books account relation 
the production and containing complete entries receipts and dis- 
bursements, which the plaintiff might have access and the right 
inspection. The defendant also agreed furnish detailed statement 
production costs and weekly statements showing receipts and expendi- 
tures. The $2,500 was returned out “unused loans, 
advances and the excess gross receipts over production costs and 
operating expenses,” and not otherwise. way remuneration the 
plaintiff was receive 10% the net receipts from the production 
defined the contract “in consideration your loan and lieu any 
interest thereon.” was further stipulated the contract that the re- 
lationship between the parties was not that partners, joint venturers, 
principal and agent. 

There are certain provisions the agreement indicating that the 
parties contemplated the possibility others advancing funds the 
defendant similar manner and under the same arrangement and 
that the defendant himself might make advances money the 
enterprise. 

The complaint alleges that the plaintiff has demanded accounting, 
that the defendant has refused grant such furnish access the 
books account, and that the defendant had failed pay the plain- 
tiff any part the sum $2,500 advanced him any portion 
the net receipts derived from the production. 

The court not bound the disclaimer partnership, joint ven- 
ture agency between the parties determining their true relation- 
ship. Martin Peyton, 246 213, 218, 158 77, 78. like- 
wise free behind the characterization the agreement describing 
the advances loan find that something other than 
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debtor-creditor relationship exists. “The transaction must judged 
its real character rather than the form and color which the parties 
have seen fit give Quackenbos Sayer, 344, 346. For 
true loan essential provide for repayment absolutely and 
all events that the principal some way secured distinguished 
from being put hazard. Bank United States Owens, Pet. 
527, Ed. 508; Hall Eagle Insurance Co. London, England, 151 
App. Div. 815, 827, 774, 783, affirmed 211 507, 105 
1085. Obviously that not the situation this case where the 
plaintiff runs the risk losing all that has advanced the defendant 
for the theatrical venture. 

our opinion the present agreement imports relationship trust 
and confidence between the parties. consider that the defendant 
was entrusted with the plaintiff’s money under circumstances manifest- 
ing fiduciary relationship with respect its use and imposing the 
defendant the burden duty render account his dealings with 
the funds. Schantz Oakman, 163 148, 156, 157, 288, 
289, 290; Marvin Brooks, 71; Silverman Bob, 253 App. 
Div. 303, 121; New Yorkers’ Producing Corporation 
Moss, 287 App. Div. 567, 262 113. any event the defendant 
was handling the money another whether regarded trustee 
agent, and accounting proper remedy. Tyndall Pinelaw Ceme- 
tery, 198 217, 220, 591, 592. The existence technical 
trust not necessary for equity take jurisdiction. enough ‘to 
find relation agency confidence and that the agent has re- 
ceived property the principal for which refuses account. Tal- 
mudic Literature Publishers, Inc., Lewin, 226 App. Div. 234 
164. 

The case Jasper Bernstein, 259 App. Div. 638, 
362 and Jacobs Escoett, 265 App. Div. 111, 789, 
which the Special Term relied for dismissal the complaint this 
action, not involve the advancement money fiduciary agent 
for specific purpose. 

The complaint this case sets forth cause action for account- 
ing and was improperly dismissed the ground that the plaintiff had 
adequate remedy law. From what has been said also follows 
that the separate defenses pleaded the defendant’s answer should 
stricken insufficient law. 

The order entered October 22, 1946 granting the defendant’s motion 
dismiss the complaint insufficient law should reversed with 
$10 costs and disbursements the appellant and the motion denied, 
and the order entered October 1946 denying the plaintiff’s motion 
strike the separate defenses insufficient law should reversed 
with $10 costs and disbursements the appellant and the motion 
granted. 
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DORE and VAN VOORHIS, JJ., concur. 
GLENNON and COHN, JJ., dissent and vote affirm 


Order entered October 22, 1946, granting defendant’s motion dis- 
miss the complaint insufficient law reversed with $10 costs and 
disbursements the appellant and the motion denied. Order entered 
October 1946, denying plaintiff’s motion strike the separate de- 
fenses insufficient law reversed with $10 costs and disbursements 
the appellant and the motion granted. 

Settle orders notice. 


Interruption Statute Limitations 
Promissory Note 


Wolfe Brannon, Supreme Court South Carolina, Rep. (2d) 833 


payment proved have been made the maker promis- 
sory note after has become barred the statute limitations 
equivalent promise writing the maker pay the debt, 
upon which action may brought any time within six years 
after such payment. 

not necessary, order toll the running the statute 
limitations that such payment actual money. agreement 
between the payee and maker apply credit the note debt 
owing the payee the maker, agreement credit the 
note account goods delivered the maker the payee 
services rendered him, sufficient for the purpose interrupting 
the running the statute limitations. 


Action Lillie Wolfe, executrix last will Wolfe, 
deceased, against Brannon and Mrs. Brannon recover 
balance claimed due note. From judgment for plaintiff, the 
defendants appeal. 

Affirmed. 

Paslay and Robert Paslay, Jr., both Spartanburg, for 
appellants. 

Lyles Lyles, Spartanburg, for respondent. 


OXNER, action was commenced December, 1945, re- 
cover the balance claimed due upon promissory note executed 
Brannon and his wife January 1922, wherein they agreed 
pay one year after date Wolfe the sum $2,245.00, with inter- 
est from date the rate seven per cént. The payee died December 
1945, leaving will which appointed his widow, Lillie Wolfe, 
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executrix and made her the sole beneficiary his estate. The executrix 
duly qualified and shortly thereafter brought this action, alleging that 
there was due the note the full amount the principal with interest 
thereon, less certain small credits account payments made during 
the years 1938, 1941, 1943, 1944 and 1945. their answer the makers 
the note denied that either them had ever made any payment 
thereon and alleged that the action was barred the statute limita- 
tions. The trial resulted judgment favor the executrix for 
the full amount the principal, with interest and attorneys’ fees 
provided for the note, less certain credits hereinafter mentioned, from 
which the makers have appealed. 

The questions presented the exceptions can better understood 
first making general statement the case developed the 
testimony. Appellants live Valley Falls Spartanburg County 
where they have operated laundry for approximately years. 
Wolfe, the payee the note, was uncle appellant Brannon 
and lived farm about six miles from Valley Falls. was years 
old the time his death. His widow years age. undis- 
puted that the note controversy represents loan made 
Wolfe his nephew. The only defense asserted appellants that 
this action barred the statute limitations. Respondent testified 
that about 1938 1939 she and her husband made trip the laundry 
Valley Falls where appellant Brannon, the presence his 
wife, agreed the laundry work for her and her husband and that 
the laundry charges should entered credits the note. Appel- 
lants admitted that they did the laundry for Wolfe and his wife for 
period about years prior his death; that there was attached 
each bundle laundry ticket showing the charge therefor; and that 
they had never sent Wolfe bill for the work done. Appellant 
Brannon testified that his uncle’s laundry usually ran from 50c 75c 
week. The following appears his testimony direct examination: 
“Q. For any credit made upon this note $2,245.00 Mr. Wolfe, did 
you pay any sum him? No, sir, only just doing the laundry for 
him.” other parts his testimony, however, denied ever making 
any agreement that the laundry charges should credited the 
note, and his wife also testified that such agreement was made her 
presence. Both appellants testified that they never intended make 
any charges against Wolfe his wife for doing their laundry. The fol- 
lowing endorsements, testified several witnesses the hand- 
writing the payee, appear the back the note: “April 1938 
Received this note $40.00 Forty Dollars for washing—January 15th, 
1941 Received within note Thirty-Five Dollars—Pay for washing.” 

the conclusion the testimony, respondent moved for directed 
verdict upon the ground that the undisputed testimony showed that 
payments had been made the note within period six years before 
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the action was commenced. The Court overruled the motion and sub- 
mitted the case the jury upon the following issues: Was there 
agreement between the payee and appellants that the charges for laun- 
dry services rendered should credited upon the note, and, so, were 
there any payments made appellants pursuant such agreement 
within six years before the commencement the action? Both these 
questions were determined the jury favor the respondent. 

action promissory note barred unless brought within six 
years from its maturity. Section 388, Code 1942. payment proved 
have been made the maker promissory note after has be- 
come barred the statute limitations equivalent promise 
writing the maker pay the debt, upon which action may brought 
any time within six years after such payment. Sections 368 and 370 
Hopper, 124, 366; Butts Georgetown Mut. Building 
Loan Ass’n al., 142 353, 140 700. not necessary, 
order toll the running the statute limitations, that such payment 
actual money. agreement between the payee and maker 
apply credit the note debt owing the payee the maker, 
agreement credit the note account goods delivered the 
maker the payee services rendered him, sufficient for the 
purpose interrupting the running the statute limitations. 
Am. Jur., page 269; J., page 1156. 

Appellants apparently not challenge the correctness the fore- 
going well established principles. They made motion for nonsuit 
directed verdict. Their exceptions are directed alleged errors the 
admission testimony and the charge the presiding judge. 

contended that the Court below erred admitting evidence 
the credit endorsements the back the note. These endorsements 
were made after the bar the statute was complete and therefore would 
sufficient evidence part payment for the purpose tolling 
the statute. Concklin Pearson, Rich. 391; Hopper Hopper, supra; 
Am. Jur., page 271. The trial Judge made the following ruling when 
the note was offered evidence: going admit the note 
evidence and permit published with instructions that the en- 
dorsement would have proven.” Thereafter appellants’ counsel 
cross-examined respondent length with reference these endorse- 
ments and how the payee arrived the amounts inserted. While the 
amounts credited the back the note “for washing” were not proved 
with exactness, there was ample testimony tending show that appel- 
lants did the laundry work for the Wolfe family for the years shown 
these endorsements pursuant agreement with the payee that 
the charges therefor were credited the note. Under all the 
circumstances stated, the exceptions relating the admission evi- 
dence these endorsements are overruled. 
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Appellants moved strike all the testimony respondent relating 
the alleged agreement credit the laundry charges the note upon 
the ground that this testimony related transaction between appel- 
lants and the payee the note, person now deceased. argued 
that this testimony was obnoxious Section 692 the 1942 Code and 
that the Court below erred refusing the motion strike. not 
think that this statute applicable. The testimony respondent was 
not against party “prosecuting defending the action executor, 
administrator, heir law, next kin, assignee, legatee, devisee, 
survivor such deceased person.” Norris Clinkscales, 488, 
Southern States Life Ins. Co., 114 536, 104 193; Johnson 
Broome, 175 385, 179 315, 318. the last mentioned case, 
speaking the section the Code under consideration, the Court 
said: “This statute intended protect estates deceased, insane, 
and lunatic persons from alleged communications and transactions with 
such persons when alive when suffering under the disability men- 
tioned.” The testimony complained the instant case was not of- 
fered against the estate the testator but behalf the estate. 
generally held other jurisdictions having similar statutes that testi- 
mony this character does not fall within the inhibition the statute. 
al., Va. 210, 443; Pickens al. O’Hara al., 120 
Va. 751, 200 746. Also see J., page 

urged that the Court erred admitting evidence laundry 
tickets for the year 1940 when payment during that year was alleged 
the complaint. The error, any, was not prejudicial since was 
admitted that appellants did the laundry work the Wolfe family for 
approximately years prior the testator’s death and that similar 
tickets were attached the laundry when delivered. 

The next exception relates only appellant Mrs. Brannon. The 
trial Judge apparently held that Brannon made payment the 
note within six years prior the commencement the action that such 
payment would matter law toll the statute both him and 
his wife. agree with dppellants that this ruling the trial Judge 
cannot sustained. Walters Kraft, 578, Am. Rep. 44; 
Butts Georgetown Mut. Building Loan Ass’n al., supra; 
page 1163. But under the admissions made Mrs. Brannon the error 
was harmless. The only reasonable inference drawn from her 
testimony that her husband was acting for both them reference 
this transaction. cross-examination she testified follows: 

“Q. You were maker the note just was? Yes, sir. 


“Q. Was there any reason was not paid? leave business 
him. 
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“Q. there was any payment made him, was made for 
you too, wasn’t it? there was, was.” 

Appellants next contend that the Court erred refusing their re- 
quests charge. While the testimony presented sharp issues fact 
determined the jury, the law was very simple and was clearly and 
concisely charged. find prejudicial error refusing these re- 
quests the legal principles embodied therein had already been suf- 
ficiently covered the Court the general charge. 

Finally, appellants say that the Court erred not submitting the 
jury the determination the amount owing the note. The issues 
submitted the jury were the only ones dispute. When the jury de- 
termined these issues adversely appellants, followed that respondent 
was entitled judgment for the full amount the principal the note, 
with interest and attorneys’ fees provided for therein, less the credits 
alleged the complaint. additional payments were claimed the 
answer. fact, was appellants’ contention that nothing had been 
paid the note. calculating the balance due the note, the Court, 
with the permission respondent, allowed appellants credit for laun- 
dry charges the basis $40.00 per year for period six years, 
which was the maximum amount laundry charges for these years 
any view the testimony and more than appellants were entitled 
claim matter right. Appellants are certainly not position 
complain the amount found due. 

All exceptions are overruled and the judgment below affirmed. 


Indictment for Forgery Not Defective Where 
Alias Omitted 


People Grass, Supreme Court Illinois, Rep. (2d) 757 


Where alias name was omitted from indictment for forgery, 
was held not necessary for defendant have been indicted 
Edward Grass, alias Clyde Davis Henely, the latter name having 
been used the payee the check. 


Error Circuit Court, Macon County; Martin Morthland, Judge. 

Edward Grass was convicted forgery, and brings error. 

Judgment affirmed. 

Edward Grass, pro se. 

George Barrett, Atty. Gen. (Ivan Hutchins, State’s Atty., 
Decatur, counsel), for the People. 


NOTE—For similar decisions see Digest (Fifth Edition) 


j 
; 
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WILSON, J.—The defendant, Edward Grass, was indicted the 
circuit court Macon county for the crime forgery. The indict- 
ment further charged defendant’s previous conviction the crimes 
burglary and larceny. jury found him guilty forgery. Judgment 
was rendered the verdict and Grass was sentenced imprisonment 
the penitentiary for term from one year fourteen years. Ap- 
pearing pro Grass prosecutes this writ error. bill exceptions 
has been filed. 

Defendant challenges the sufficiency the indictment. far rele- 
vant, the indictment charges that defendant forged check dated April 
25, 1946, drawn the First National Bank Decatur, for $44.08, 
purporting have been executed one Bass, “for the payment 
money then and there him the said Edward Grass, the name 
then and there ‘Clyde Davis Henely’ with intent then and there 
prejudice, damage and defraud one Bass.” The indictment 
meets the requirements section 105 division the Criminal Code 
defining the crime forgery. chap. 38, par. 277. 
support his contention that the indictment fails charge the crime 
forgery, defendant says: “The indictment was returned and endorsed 
true bill against Edward Grass, and did not enclude that Edward Grass 
was also alias ‘Clyde Davis Henely.’ Nor any other alias.” The gist 
this contention appears that was necessary for defendant 
have been indicted Edward Grass, alias Clyde Davis Henley, since 
used the latter name the payee the check. The contention 
without any legal basis. 

Defendant’s second contention that was not competently rep- 
resented the counsel appointed defend him. the absence 
bill exceptions, this contention not open consideration. People 
Geddes, 396 522, N.E.2d 191; People Lantz, 387 72, 
N.E.2d 78; People Bertrand, 385 289, N.E.2d 706. 

The judgment the circuit court Macon county affirmed. 

Judgment affirmed. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Administratrix’s Continuance Decedent’s Business 


Estate Ferrante, New York Surrogate’s Court, 118 1478 


administratrix who continued decedent’s business for period 
after his death became accountable the estate for the profits made 
therein, since her act was unlawful that, except for the temporary 
purpose liquidation, executor administrator has authority 
continue the business decedent. 

Since administratrix not permitted deal with the estate 
property gain advantage directly indirectly for herself, 
she cannot retain any portion the profits the decedent’s business. 
which she unlawfully continued compensation for her services, not- 
withstanding the fact that administratrix conducted the business for 
decedent during his lifetime stipulated salary. 


Trustees’ Investment Powers 


Authority granted trustees invest the trust funds securities 
similar those owned testatrix other investments and securities 
their “sole and absolute and unrestricted judgment and discretion” 
empowered the trustees invest non-legals, subject the usual 
tule vigilance and prudence. 


Life Estate Widow 


Medlin Medlin, Texas Court Civil Appeals, No. 5794 


The bequest and devise testator’s property his wife “to have the 
use and benefit the same during her natural life,” with authority 
handle and care for the property “as she may see fit and proper, in- 
cluding the mortgaging and sale, renting and leasing, her judgment 
all such matters controlling and binding,” order “to keep and 
preserve the estate the best manner, and for wife live com- 
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fortably,” constituted absolute life estate the widow, with 
limitation that the property used only proves necessary 
for her reasonable and comfortable maintenance and support. The 
words “reasonable” and “comfortable” are not used the will and 
ingraft their implications limitation upon the bequest would 
change material portion the will and the benefits which obviously 
the testator intended confer upon the widow. 


Right Manage Real Estate 


Gaston, Pennsylvania Orphans’ Court 


Although the administration real estate generally not 
included the administrator’s account, was proper for Pennsylvania 
administrator manage real estate New York and include 
his account rents received from such real estate and expenditures made 
account thereof, where all interested parties acquiesced such ad- 
ministration and where the New York Court refused entertain 
accounting because the transactions occurred before the issuance 
ancillary letters New York. 

administrator’s commissions were fixed four per cent 
the inventory value the estate where his work and responsibility 
were above the average but part the work had been delegated 
agents; his attorneys were entitled fees for services rendered the 
management real estate, and the administrator was allowed com- 
missions rents collected. 


Interest Estate Taxes 


The rule that interest estate tax deficiency properly charge- 
able against income the extent that income earned the principal 
sum exacted the sovereign, not altered direction the will 
that all taxes should paid from the corpus the residuary estate. 

this final accounting the executor, the petition requests the 
court determine whether interest the federal estate tax deficiency 
paid 1945 should charged principal income, apportioned 
between the two. The will directed that “all estate, inheritance, trans- 
fer, succession and other death taxes which may payable with 
respect any property includible part gross taxable estate 
shall entirely borne and paid from the corpus residuary 
estate.” 
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conceded that the executor was not fault incurring the 
liability for penalty interest. Under such circumstances, the rule 
that interest estate taxes properly chargeable against income 
the extent that income earned the principal sum exacted the 
sovereign. There contention that income had not been earned 
the principal amount the tax the extent the interest charged 
against it. The direction the will not sufficient relieve income 
from its equitable liability for payment interest taxes. The 
will directs only that the “tax” paid from the residuary estate; 
interest the deficiency was properly charged against the income 
earned the principal sum exacted the sovereign. 


Trust for Education Girls 


Exeter Robinson Heirs, New Hampshire Supreme Court, No. 3688 


The testator’s dominant purpose was provide education for girls 
equal that boys and, when the female seminary had mind 
became impractical, the court ruled that the income from the fund 
might used coeducational system, provided was appropriated 
such part the cost instruction might equitably appor- 
tioned the education females. 


Securities Received Exchange for Cumulative Preferred Stock 


With Arrearages Held Allocable Entirely Corpus 


Safe Deposit Trust Co. Bowen, Md., Atl. Rep. (2d) 413 


1917, trustee received per cent cumulative, $100-par preferred 
stock held trust for successive beneficiaries. Arrearages $67 
per share having later accrued, the corporation 1945 undertook 
readjustment capital structure. Assenting shareholders received 
exchange for each share and accumulated dividends thereon, $10 cash, 
$50 principal amount per cent debenture notes, three quarters 
share 6.75 per cent prior-preferred stock with the same par and 
liquidation preference the old preferred, and one-half one share 
$20-par common stock. The exchange provided $145 face value 
for each original $100 share, and $7.06 yearly income compared 
with the former $7.00. There was allocation the exchange between 
par and arrearages the old stock. The excess new value was 
the expense the common shareholders, way charges earned 
and capital surplus. The trustee sought instructions for allocation 
the new securities between principal and income. question 
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disposition the $10 cash was involved, all parties agreeing that 
came out earnings and constituted income. The Uniform Principal 
and Income Act was inapplicable, since the trust was created prior 
its adoption Maryland. was held appeal that the lower court 
correctly allocated all the securities corpus. 


Life Estate with Power Consumption 


Dewolf Frazier, Ohio Court Appeals, No. 139 


provision will giving testatrix’s sister “The balance 
estate both real and personal every description she still 
living, with and use she see best fit do” constituted gift 
life estate with power consumption, not fee simple estate, be- 
cause the qualifying words “to with and use she see best fit 
do.” Hence, subsequent words the same clause “And after her (the 
sister’s) death what left any given nephew’s children 
which are now living” effectively devised the remainder the estate 
fee simple upon the death the testatrix’s sister. 


Determination Remainderman Trust Fund 


Estate Cummings, New York Surrogate’s Court, 118 


Although testatrix provided for disposition trust income her 
husband during his life her son, first named life beneficiary, died be- 
fore reached years age, and trust principal her sister, 
the sister became entitled the trust principal upon the death the 
son after years age and after the death the testatrix’s husband, 
since, that being contingency for which testatrix failed provide, the 
entire scheme testatrix’s will indicated intention not benefit her 
stepchildren all but benefit her sister with her entire estate after 
her husband’s and son’s interests had been satisfied. 


Distribution Trust Corpus 


National City Bank New York, New York Supreme Court, 
The corpus trust created inter vivos agreement, under 
the terms which the settlor reserved the income himself for life 
and provided that his death the principal should paid over 
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the persons designated his will, passed such agreement the 
trustee directly for the benefit those persons designated the set- 
tlor his will, and did not constitute asset the settlor’s estate 
administered and distributed his executors other personal 
representatives, since the will other instrument exercising the power 
appointment set forth the trust agreement read into the trust 
agreement and the fund passes directly from the trustee the ap- 
pointees, who receive the fund, not virtue the will, but virtue 
the trust agreement, the will merely designating the beneficiaries. 


Savings Bonds 


Succession Geagan, Louisiana Supreme Court, No. 38,588 


U.S. Savings Bonds purchased with community funds are community 
property, but, despite this, full force and effect must given the federal 
law governing these bonds and the third person who was named bene- 
ficiary owner therein must recognized their full owner; however, 
said third person must pay one-half their value the purchaser’s 
surviving spouse. 


Savings Bank Trust 


Bendix Hudson County National Bank, New Jersey Chancery Court, 
No. 147,669 

Since the depositor never exercised the power revoke the trust 
created when opened bank account his name trust for another, 
the balance standing the credit such account his death belongs, 
virtue statute, the named beneficiary free from any claim 
his legal representative, and such representative not necessary party 
the suit recover such balance. 


Termination Trust 


Kuser Marshall, C., New York Civil 40-532 


suit settlor for decree cancelling and terminating 
trust which had created for his wife and son accordance with 
separation agreement, the beneficiaries’ and trustees’ motion for 
summary judgment was denied the ground that the settlor was 
entitled trial the issues whether the son’s changing his name 
defeated the purpose the settlor attempting foster and per- 
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petuate his family and family name, whether payments accumulated 
income were validly made the son after reached the age twenty- 
one, whether the object the trust failed and the trust property re- 
verted the settlor, and whether the settlor mistakenly omitted re- 
serve power revoke the trust. 


Beneficial Interest Trust Distinguished from Present 
Vested Interest Estate 


Morse Paulson, Oregon Supreme Court, No. 4384 


will which gave life estate the testator’s widow, appointing 
her trustee the estate and providing that the trust was continue 
for twenty years after the death the testator, and that, subject 
the estate the wife, all the testator’s property was devised his 
son and daughter their children, was construed giving the 
testator’s son and daughter only beneficial interest the property 
which the testator had imposed 20-year trust, and not present 
vested interest the estate. 


Adopted Child’s Inheritance Rights 


Estate Pierce, California District Court Appeal, Civ. No. 15,960 


the State California adopted child entitled share 
testamentary trust providing for “lawful issue” the adoptive 
parents, because statute this state gives the adopted child the same 
legal status the natural child, with respect inheritance rights, where- 
other states distinction sometimes made and adopted children 
may not inherit “lawful issue.” 


Exercise Power Appointment 


Estate Kilpatrick, Michigan Supreme Court, No. 


provision testatrix’s will that “All the rest, residue and re- 
mainder the trust property and estate which have the power 
appointment under the last will husband” shall those 
named nieces shall survive testatrix, following more specific pro- 
visions disposing various portions property over which testatrix 
had the power appointment, constituted full compliance with the 
husband’s will which gave the testatrix the power appointment and 
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did not violate the provision his will that general residuary clause 
her will shall not deemed exercise said power ap- 
pointment” since the provision testatrix’s will was not the general 
residuary clause contemplated the husband. 


Surcharge Trustee 


Borden, Appeal from Pennsylvania Orphans’ Court 


trustee under trust instrument which the settlor guaranteed 
that the trust income would $1,500 per year, acted negligently when 
surrendered the settlor’s $30,000 per cent note, which was the 
principal the trust fund, and the $63,000 collateral security, the 
executors the settlor’s estate for $40,000; since the settlor bound 
himself, his heirs and assigns complete performance the trust 
deed, the trustee should have presented claim against the estate and 
should have requested that sufficient assets set aside secure 
performance. 


Disposition Guaranteed First Mortgage Participating Certificate 


Lavin, New York Surrogate’s Court, 118 1546 


executor who sold guaranteed first mortgage participating 
certificate the face value $2,220.82 for $1,036.64, the highest bid 
had received, after making inquiry brokers who advised him that 
there was “market” for the certificate, acted honestly ‘and with or- 
dinary prudence the disposition the certificate, and not 
surcharged with the difference the amount even though his judgment 
turned out wrong that subsequently the mortgage was paid 
and the certificate redeemed full. 


Occupancy Estate Premises Agent Trustee 


Estate Byrnes, New York Surrogate’s Court, 118 1536 


Under the operation the rule undivided loyalty trustee who 
puts occupancy premises under the trustee’s control any agent 
employee the trustee must exact from such occupant the maximum 
market value the space occupied and may not “trade” with his 
employee the subject rent nor may resort the explanation 
that other member the general public was immediately ready 
occupy the space that others offered rentals low lower than 
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that fixed for the occupancy the agent employee; the trustee 


will surcharged with the difference between the computed rental 
and the rental charged, the latter lower. 


Commissions Executors and Trustees 


Executors who, under the terms the will, perform distinct duties 
trustees are entitled commissions both capacities. Where the 
executors, trustees, received some the assets after the death the 
trust beneficiary, they were nevertheless accountable the persons 
interested the trust, which deemed have been set the 
date the testatrix’s death, and will allowed commissions all 
the assets the trust distributable them. 


Purchase Stock Investment Corporation Held Not Unlawful 
Delegation Trustee’s Duties 


Estate William Rees, Ohio Probate Court, No. 56,362 


corporate trustee accepted $1,500,000 fund under trust instru- 
ment conferring authority invest “stocks, mortgage loans, securi- 
ties.” 1929, the trustee invested $60,000 the shares invest- 
ment corporation which had the right vary its stockholdings without 
consulting its shareholders. loss was sustained these shares, and 
the beneficiaries filed exceptions the accounts the trustee, seeking 
surcharge it. was held that the purchase investment shares 
did not constitute improper delegation the duty investment. 


Encroachment Principal Estate 


Cottrell Cottrell, Kentucky Court Appeals 


analysis the will its entirety indicated that, when the testator 
gave his widow life estate his property with power sell and re- 
invest other property and, after her death, directed disposition 
whatever was left, anything, intended that she have life estate 
with power encroachment for her support and maintenance and, 
therefore, she was entitled the use such part the cash balance 
accruing from the sale property pay debts, may necessary 
for her comfortable support and 


i 
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Per Stirpital Distribution Trust Corpus 


Central Hanover Bank Trust Co. Alsop. Supreme Court, 


Children daughter trust life beneficiary are not entitled 
share the trust remainder, upon the death the life tenant, where 
the life beneficiary’s daughter expressly excluded from participation 
the estate and the trust provides for per stirpes distribution the 
“issue (other than said daughter)” the life beneficiary “as shall sur- 
vive him, equal shares per stirpes, and not per capita”; since the 
daughter expressly excluded remainderman and the distribution 
per stirpes, her children could only take representation through 
her, and she does not take anything, they, consequence, are not 
entitled take anything. 


Trust Income Withheld Pending Litigation 


Estate Wormley, Pennsylvania Orphans’ Court 


Where one the life tenants trust brought suit against the 
trustee the ground that negligently had permitted the court 
adopt erroneous construction the will under which the trust was 
created and had improperly managed the trust, the trustee was permit- 
ted withhold the trust income from distribution pending determina- 
tion the litigation, since the life tenant should fail its suit 
surcharge the trustee, the trustee would entitled reimbursement for 
costs and counsel fees, some all which might assessed against 
the life tenant’s share the trust. 


Amendment Trust Provisions 


Chase National Bank City New York Mackenzie, Supreme 


Although trust reserved the power revocation the settlor’s 
wife (life tenant) and sister, and not the settlor, the court sustained 
the validity instrument executed the parties the original 
trust whereby the original trust, which provided for passage the 
corpus the death the wife the settlor’s lawful issue, was 
amended (not revoked) provide for passage the corpus the 
death the wife these persons appointed the settlor’s will, not- 
withstanding the fact that the lawful issue the settlor did not consent 
join the amendment the trust. Since the wife and sister 
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could have revoked the trust one instrument and the estate would 
then have vested the settlor and could have executed another in- 
strument disposing the estate, there reason why new provisions 
could not written and the old instrument amended one single in- 
strument and transaction the parties the original trust. 


Distribution Trust Corpus 


Pennsylvania Orphans’ Court, Dauphin County 


will which the testator devised his residuary estate trust 
for his two sons for life, and, upon the death either, created other 
trusts out one-half such residuary for the benefit the 
deceased son’s widow and children, with the provision that upon 
termination the residuary trust the estate was distributed 
according the intestate laws, was construed not intending 
equality distribution trust corpus among the family lines the 
two sons. The court held that upon termination the trust the cor- 
pus was distributed the testator’s heirs determined the 
date termination the trust. 


Disposition Testator’s Entire Estate 


Estate Emerson, California District Court Appeal, Civ. No. 16,059 


providing for the devise “an undivided one-half (12) interest 
and all property and estate” testator’s widow and the “re- 
maining one-half (14) all property and estate” testator’s 
son, the testator intended dispose his estate its entirety, in- 
cluding his community interest therein but not limited such interest, 
was indicated the further provision the will that “all the 
property, real and personal, which now possessed, separate 
property, said property having been owned acquired prior 
marriage,” that pursuant statute his widow was put her 


election take her share her community property take under 
the will. 


| 
‘a 
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TAX DECISIONS 


Digest current decisions pertaining the law truste, 
estates and gifts 


Death Benefit Under Retirement Plan 


Estate McConkey Finnegan, District Court, No. 5313 


retired employee the Federal Reserve Banks 
1938. After his retirement the amount $250 month was payable 
him for life under the banks’ retirement plan. the event that 
should die before the approximate amount $30,000 credited him 
under the retirement plan had been paid out, the balance remaining was 
payable his wife, who was named beneficiary. Upon his death 
February, 1942, amount about $18,000 remaining his credit was 
paid the wife. 

held that this amount not “insurance” within the meaning 
Code Sec. 811 (g), under the law prior the 1942 amendments. 
Therefore, the amount not exempt from tax under the $40,000 insur- 
ance exemption. insurance risk was involved connection with 
the payment the amount decedent’s death, which merely repre- 
sented the unconsumed balance remaining his credit death. 


Transfer Contemplation Death 


Estate Ralph Howard, Tax Court, No. 155 


Decedent died testate 1941 the age 76. Decedent No- 
vember 29, 1935, made gift certain shares stock his wife. 
about December 28, 1939, lot was purchased West Palm Beach, 
Florida, title which was taken the name the wife and residence 
constructed thereon with funds joint bank account. Respondent 
determined that this was tantamount purchase the property 
the decedent and transfer the wife contemplation death. 
Decedent was good health the time these transactions took place. 
was held that the above gifts were not made contemplation death 
and should not therefore included the decedent’s gross estate un- 
der section 811 (c) the Internal Revenue Code. 

Decedent and his wife opened joint bank account Georgia 
bank 1930. Between 1930 and decedent’s death 1941 total 
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$135,113.05 was deposited this joint bank account which $33,677.50 
was deposited from the separate funds decedent’s wife. Some United 
States Savings Bonds were purchased from funds this joint bank ac- 
count with the agreement the wife was furnishing one-half the money 
and title thereto was taken the joint names decedent and his wife. 

was held that decedent’s wife was the owner one-half interest 
these bonds. Only one-half the value these jointly owned bonds 
should included decedent’s gross estate. was held further that 
all monies remaining the joint accounts the date the death 
decedent should included decedent’s gross estate, because all monies 
which the wife had deposited this joint bank account out her sep- 
arate funds had been used prior the date decedent’s death 
the purchase property for the wife, including her one-half interest 
the United States Savings Bonds. 


Power Change Enjoyment 


Estate Henry Tax Court, Memo. Docket No. 10610 


Decedent transferred stock trust for the benefit his sons and 
their issue, reserving powers invade the principal for the benefit 
the life beneficiaries, terminate the trust and pay the principal the 
income beneficiaries, and determine whether money property should 
treated principal income and whether expenses should charged 
against principal income. The entire value the transfer was held 
includible the gross estate, subject the reservation power 
alter, amend, revoke. Where the transfer was made give the 
sons greater interest the business that they would remain with 
it, there was consideration within the meaning the Code Sec. 811 


(d) (2). 


Taxation Payments Defaulted Interest Coupons 
Purchased “Flat” 


Commissioner Corporations and Taxation Rathbone, 
Mass., Rep. (2d) 472 

1941 and 1942 the taxpayer purchased unmatured railroad bonds 
with defaulted interest coupons attached “flat” price, e., without 
allocation principal and interest. Subsequently she received payments 
account the defaulted coupons. -Since the amounts she received 
each set bonds were less than the respective purchase prices, the 
taxpayer contended that these payments constituted partial returns 
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capital investments and that the Commissioner had erred taxing the 
sums interest bonds. 

was held that the payments received represented compensation 
for the use money and therefore interest which explicitly made 
taxable under the Massachusetts statute. While the federal income tax 
general income tax upon net income from all sources, just one which 
interest, the Massachusetts taxing system series taxing statutes 
different classes income, one which tax interest. The tax 
each class separate and distinct from the taxes imposed the 
other classifications. 


Trust Income Taxable Grantor 


Commissioner Hogle, Circuit Court Appeals, Tenth Circuit, 
No. 3514 


Donor created trusts for the benefit his children, which consisted 
securities trading accounts managed and operated under donor’s 
direction. Although donor had been held taxable net income the 
trusts resulting from trading margin, net income for each the tax- 
able years 1935 1941 still was not taxable gift donor the 
trusts. The income tax holding was based donor’s power dominate 


the amount income that would accrue from trading. However, such 
net income accrued immediately and directly the trusts and did not 
accrue donor. Therefore transfer either directly indirectly was 
made donor the trusts the property property rights. 


Estate Tax Deductions from Losses Account War 


Estate Adolf Leewitz S., Court Claims No. 46438 


Decedent, who died March, 1939, held stock four foreign 
corporations. about June, 1940, his representatives filed estate 
tax return listing the value the stock part the estate. Two 
the corporations were engaged the importing business, being located 
Brussels, Belgium, and Paris, France. The third corporation was the 
largest manufacturer steel wool France with its place business 
Paris. The fourth corporation, also located Paris, was the sole 
selling agent the manufacturing corporation, which constituted its 
most important activity. 1940 and 1941, the German armies overran 
France and Belgium and German sequestrators were appointed for the 
concerns. During the German occupation, the business the im- 
porting concerns declined drastically. The Germans removed the ma- 
chinery from the plant the steel wool concern, and the plant itself 
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was destroyed. This machinery has never been returned. The principal 
business the concern serving the selling agent was thus destroyed. 

held that the representatives have failed establish de- 
ductible casualty loss during settlement the estate, under Code Sec. 
812 (b), the most that the evidence shows that there has been 
reduction the value the stock. There showing that such stock 
became worthless. further held that Sec. 127, which makes provi- 
sion for treatment property destroyed seized during war opera- 
tions, applies only losses for income tax purposes and inapplicable 
determining estate tax deductions. 


Power Appointment 


Penn. Civil Action No. 3127 

Decedent, whose death occurred 1937, had life interest trust 
together with general power appointment will. Where she exer- 
cised the power favor the same beneficiary would have taken 
default exercise and the beneficiary renounced under the exercise 
and elected take under the trust, held nevertheless that the 
property subject the power passed reason its exercise, cause 
includible the gross estate under Sec. 302 (b) the 1926 
Revenue 


Taxability Grantor 


The petitioner, man wealth, set irrevocable trust providing 
income for named beneficiaries, his wife, brothers and sisters, undis- 
tributed income become corpus. Administrative powers over the 
corpus the trust were not reserved him, and bank was trustee and 
could not secure either income corpus; but the income and princi- 
pal were distributed only according his written directions. 
Later, though authority amend was not contained the trust instru- 
ment, petitioner and the trustee amended the instrument provide for 
distribution the issue all beneficiaries, and the taxable year 
some income was distributed some petitioner’s nieces. the peti- 
tioner’s death income and principal could made distributable 
petitioner’s estate, and the trust assets were subject his debts death. 

was held that the petitioner taxable upon the trust income, 
under section 22(a) the Internal Revenue Code. Here the settlor re- 
served power revocation management the trust, but, not- 
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withstanding the provision, and the trustee modified the trust instru- 
ment include issue the named beneficiaries additional bene- 
ficiaries, and distributions income the trust the taxable year 
were made some the new beneficiaries. reserved the exclusive 
right direct withhold payments income and principal the 
named beneficiaries. Thus, while right was reserved direct the 
trustee make distributions income corpus himself during his 
lifetime, the settlor had unlimited power withhold trust income for 
accumulation corpus, make distribution thereof, and corpus, 
any one more the named beneficiaries any time and any 
amount. These rights could have been used wholly partially 
satisfy the settlor’s legal obligation for support his wife (since she 
was named beneficiary), and accordance with the amendment 
the trust, his issue, any, his wife. 

The settlor’s lack complete control over the management the 
trust not controlling, view the broad powers originally re- 
served dispose income and corpus giving written directions 
binding upon the trustee, and the power direct distribution new 
beneficiaries other than those originally named, actually exercised 
him pursuant the amendment the trust, agreed upon him and 
the trustee. Having actually directed distribution new beneficiaries, 
the petitioner, though the instrument did not provide and named 
only certain beneficiaries, without conferring power modify amend 
the instrument, position contend that the trust instrument 
gave him such power right. Full exercise such rights would 
have rendered the trust ineffective, and destroyed for all practical 


purposes. 


4 
4 


Banking Conditions, Investment 
Funds and Rates 


ITS survey “United 

States Government Securities 
and the Money Market,” the 
Bankers Trust Company New 
York notes that appraisal 
the outlook for 1948 especially 
difficult because political and 
Many 
important legislative issues, 
observed, are yet unresolved 
this category fall the tax bill, the 
budget, and the Marshall plan. 
Furthermore, runaway price 
movement business recession 
could modify the picture materi- 
ally. 


Banking Conditions: The sur- 
vey comments that some tighten- 
ing the reserve position the 
commercial banks may antici- 
pated 1948. This tightening 
would result from further sub- 
stantial retirements marketable 
public debt. this connection, 
the volume marketable securi- 
ties maturing callable 1948 
amounts $50.6 billion; nearly 
three-fourths this amount con- 
sists Treasury bills and) cer- 
tificates, the largest part which 
held the banking system, in- 
cluding the Federal 
banks. Since apparent that 
the Treasury intends continue 
redeeming securities held the 
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Federal Reserve banks, commer- 
cial banks are likely under 
rather continuous pressure ad- 
just their reserve positions. 


The Bankers Trust study 
the opinion that significant 
increase the money supply 
likely this year. true that 
continued price will 
probably mean larger business in- 
ventories and increased demands 
for bank loans. the other 
hand, evident that bank credit 
will more difficult obtain 
1948, and thus there will some 
restraint increase loans 
and deposits. While gold imports 
are likely continue, the import 
total expected smaller 
than 1947. With reference 
bank holdings securities other 
than Governments, there may 
some additional increase. 
all, difficult estimate ac- 
curately the magnitude the fac- 
tors that will build deposits. 
Nevertheless, the net increase 
demand deposits during 1948 
seems likely modest pro- 
portions. 


Investment Funds: Aggregate 
demands for funds for business 
expansion, residential construc- 
tion, and state and local gov- 
ernment financing will proba- 


bly somewhat larger 1948 


than 1947. However, the sur- 
vey notes that there little evi- 


THE BANKING LAW JOURNAL 


dence support the view that 
great shortage investment 
funds will develop 1948, al- 
though marginal borrowers will 
probably have more difficulty 
securing funds. Bond yields moved 
the latter half 1947, and 
this may have indicated some 
change the demand-supply 
situation for investment funds. 
However, this increase yields 
should not given undue weight 
because also reflected the de- 
liberate efforts the monetary 
authorities create firmer 
money market. 


Noteworthy the fact that 
assets savings institutions, such 
life insurance companies, sav- 
ings banks, and others, are con- 
tinuing increase substantial 
amounts. these totals may 
added the additional savings being 
accumulated individuals and 
trust funds. Furthermore, should 
the demand for investment funds 
exceed these accumulations, busi- 
ness concerns and savings insti- 
tutions may liquidate considerable 
amounts Government securities 
which can absorbed, balance, 
the Treasury out current 
cash accumulations. 

The Bankers Trust study also 
points the fact that the 
Treasury may have bil- 
lion available for the purchase 
retirement marketable debt 
1948. ‘These funds will accrue 
from the net sales savings 
bonds, the accumulation funds 
Government trust accounts 
and agencies, and the budget sur- 
plus. the extent that the 
Treasury uses these funds for the 


purchase Government securi- 
ties, they are made available 
the investment market. 


Interest Rates: Policies the 
monetary authorities, ob- 
served, are likely continue 
have dominant effect the 
course interest rates Govern- 
ment securities 1948. Here, 
appropriate recall the as- 
surances that “the established 242 
per cent rate long-term mar- 
ketable Government securities will 
maintained.” 

From all present indications, 
seems likely that the large amount 
funds prospect from 
Treasury operations will enable 
the monetary authorities ab- 
sorb Government securities sold 
nonbank holders. the same 
time, however, the money markets 
will kept under pressure 
reduction the holdings the 
Federal Reserve banks, and the 
money supply will reduced 
Government securities held the 
banking system are retired. Men- 
tion has already been made 
the fact that the Treasury may 
have some billion availa- 
ble this year for the purchase 
retirement marketable debt— 
even with substantial tax reduc- 
tions. our monetary au- 
thorities should able main- 
tain the per cent yield 
long-term Government bonds with- 
out adding inflationary pres- 
sures, 


Savings 

long-term savings 
the American people increased 
approximately $8.8 billion 
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1947 and reached estimated 
$160.3 billion, according data 
compiled from Government and 
private sources. 


SAVINGS SAVINGS 
BONDS ACCOUNTS 


SOURCE: INSTITUTE LIFE INSURANCE 


the last year-end, these sav- 
ings were equivalent more than 
$4,000 for every family the na- 
tion. the close 1939, ac- 
cumulated long-term 
amounted roughly $57 billion, 
the equivalent about $1,600 
per family. Although the 1947 
total was about two and one-half 
times the 1939 figure, the real 
gain was much less; currently, the 
dollar has buying power only 
about cents compared with 
the level because the 
rise living costs. 

1947, the gain accumu- 
lated savings individuals was 
$2.5 billion under the 1946 show- 


TOTAL ACCUMULATED YEAR-END BILLIONS DOLLARS 


ing; was less than half the an- 
annual increases the wartime 
years 1943, 1944 and 
when individual saving was its 


1941 1947 
SAVINGS AND 
LOAN 


peak. the rate 
savings the last two years re- 
flects combination the con- 
sumer spending boom since the 
end the war plus the rise 
prices. 

Accumulated long-term savings 
individuals are distinct from 
currency and checking accounts. 
They consist Savings 
Bonds, net funds accumulated be- 
hind life insurance policies, sav- 
ings accounts mutual savings 
and commercial banks and Pos- 
tal Savings, well net savings 
and investments individuals 
savings and loan associations. 
their nature, such savings repre- 
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sent the major part the “nest 
egg” the people this country 
have built for emergencies and 
for the future protection and 
security themselves and their 
families. 

Analysis groups shows that 
the largest gain accumulated 
savings 1947 occurred life 
insurance where the increase 
net funds behind policies es- 
timated more than billion. 
Estimated gains Savings 
Bonds and savings accounts 
were over billion for the year. 


Business Profits 


recent Monthly Digest 
Stevenson, Jordan Harrison, 
management engineers, calls at- 
tention interesting survey 
made the Opinion Research 
Corporation. According this 
survey, majority the in- 
dustrial workers ex- 
pressed the belief that each dollar 
going workers and owners was 
divided about cents workers 
and cents owners. Fact 
the matter that the average 


division during the prewar 


1929-40 was cents workers 
and cents owners. During 
the war years 1941-45, 92.7 cents 
went workers and 7.3 cents was 
received owners. 1946, 
the workers’ share was 92.5 cents 
and that was 7.5 cents. 
Over the years 1909-46, cor- 
porations distributed 
stockholders $137 billion and paid 
wages and salaries their em- 
ployees amounting $1,511 bil- 
lion eleven times much. Dur- 
ing the year peried, 1940-46, 


workers received twelve times 
much the owners received; 
1946, the ratio was 12.3. 

interesting note that 
this same survey disclosed the fact 
that the public generally thinks 
that companies make about 
per cent their investment. The 
opinion was also that 
per cent would fair. this 
connection, may remarked 
that the average per cent net 
profit net worth all corpora- 
tions was never above 8.4 per 
cent the period 1929-48, and 
averaged about per cent; this 
same period, the per cent net 
profit all profitable corpora- 
tions was higher than 9.3 per 
cent. 


estimate the President’s 


Economic Advisors in- 


dicates that net profits after taxes 
1947 were about 9.5 per cent 
net worth and about 5.5 per 
cent sales. should ob- 
served that 1947 net profits were 
the highest level ever reached 
and were $6.5 billion greater than 
1943. 


Tax Revision 

Writing The Exchange, 
cial publication the New York 
Stock Exchange, President Emil 
Schram calls attention the 
urgent need for Federal tax re- 
vision. 

Mr. Schram points out that the 
maintenance dynamic econ- 
omy essential the welfare 
the people; that, are 
continue have such economy, 
greater flow equity capital 
from private sources must en- 
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couraged. For without such 
flow private capital, the Gov- 
ernment may ultimately have 
take over the task financing 
business. Such development 
would, course, the first 
major step the nationalization 
industry. 

The mobile flow equity capi- 
tal, declares Mr. Schram, can 
stimulated reduction sur- 
tax rates, relief 
double taxation dividends, 
granting married couples all 
states the option dividing their 
combined income for tax purposes, 
and improvement the capital 
gains and losses provisions. 
implement two these recom- 
mendations importance in- 
vestors, the following changes are 
urged: 

The maximum effective tax 
long-term capital gains should 
per cent from the 
present maximum per cent; 
addition, individuals should 
permitted offset their losses 
against ordinary income the ex- 
tent $5,000 each year. 

credit should granted 
investors against dividend pay- 
ments, the extent this credit 
related other changes the 
tax structure. 

These concrete proposals, states 
Mr. Schram, are not intended 
imply that alternative changes 
the taxation capital gains 
the treatment double taxation 
dividends are without merit. 
They are merely emphasized 
the belief that they are necessary 
prevent stagnation the na- 
tion’s 


two more outstanding 
features the 
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AGRICULTURAL CREDIT 


Booklet 


BOOMS, DEPRESSIONS AND THE 
Berkeley, Calif. College Agriculture, 
University California. 1948. Pp. 24. 
This pamphlet concerned with what 
causes booms and depressions farm 
income and what can done about it. 


BANK ACCOUNTING 
Articles 


CLASSIFICATION PREPAID EX- 
PENSES CURRENT ASSETS. 
Carman Bulletin Robert 
Morris Associates. February, 1948. 


THE “RESERVE” METHOD HAN- 
DLING BAD DEBTS FOR TAX 
PURPOSES. Moore. Mid- 
Continent Banker. February, 1948. 26. 


Pamphlet 


SHOULD BANKS ADOPT THE NEW 
RESERVE METHOD FOR BAD 
DEBTS? Kenneth Wells. Chi- 
cago: American National Bank and 
Trust Company. interesting discus- 
sion the new ruling the Treasury 
Department with respect methods 
setting reserves for losses loans. 


BANK ARCHITECTURE 
Articles 


“FRIENDLY” COUNTERS CAN STILL 
SAFE. Aaron Alexander. 
Banking. March, 1948. 60. dis- 
cussion some the architectural 
problems bank faces when plans 
new building modernizes old one, 
particularly with regard counterscreens 
and teller units. 


BANK LETTERS 


Book 

BANK LETTERS: HOW USE THEM 
Butterfield. Stamford, Conn. The 
West Park Place. survey 
opportunities build good will mail. 
Fifty model letters. 

850 


BANKING INFORMATION 


BANK OPERATIONS 
Article 


IMPROVED HANDLING 


WRAPPED COIN. Maurice 
Heald. Burroughs Clearing House. Feb- 
ruary, 1948. 28. bank job made 
faster and easier through mechanization. 


SEVEN MISTAKES ARE AVOIDED 


THIS SUPPLY-CONTROL TECH- 
Monthly. February, 1948. 42. 


BRITISH BANKING 
Book 


STUDIES FINANCIAL ORGANIZA- 


TION. Balogh. New York: Mac- 
millan. Pp. $4.50. 1947. This book 
divided into three parts. Part The 
Clearing Banks and the evolution 
Bank Credit England since the war 
background, the internal organization, 
and the business the Clearing Banks. 
Part The Money and Discount Mar- 
ket, consists four chapters with two 
Appendixes the Floating Debt and 
the London Gold and Silver Markets. 
Part II, Other Banking and Finance 
firms London, deals with institutions 
prior 1914, the war 1914 and its 
consequences, and the world crisis and 
after. There Statistical Appendix. 


BUSINESS TRENDS 
Book 


WHERE WILL 


PORTUNITIES BE? John Car- 
ter and Robert Stuart. Great Bar- 
rington, Mass. American Institute for 
Economic Research. 1948. Pp. 31. $1. 
evaluation the rate economic 
growth various sections the country 
means determining where the best 
opportunities are for the future. 


CERTIFIED CHECKS 
Article 


RUBBER STAMP CERTIFICATIONS 


MAY DANGEROUS PAYING 
BANKS. Bankers Monthly. February, 
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1948. 50. rubber stamp without 


authorized signature easily dupli- 
cated forgers. Machine certifiers 
recommended. 


CHECKS 
Article 
CHECK ROUTING SYMBOL PROG- 
RESS. Melvin Miller. Banking. 
February, 1948. 51. Splendid prog- 


ress has been made the banks the 
country the adoption this program. 


CONSUMER CREDIT 


Articles 


CONSUMER CREDIT TOO HIGH? 
Anton Friedrich. Banking. March, 
1948. 51. 


JUDGING CONSUMER CREDITS. 
Joseph Turner. Bulletin Robert Mor- 
ris Associates. February, 1948. 341. 
How judge the borrowers ability and 
willingness repay the loan. 


SOME IDEAS CONSUMER 
CREDIT. Keeley. National 
Auditgram. February, 1948. 


WHAT BANK DOES COLLECT- 
ING DELINQUENT ACCOUNTS. 
Edwin Tietz. Mid-Western Banker. 
February, 1948. 14. 


WHAT ATTORNEY DOES 
COLLECTING 
COUNTS. Reginald Darley. Mid- 
Western Banker. February, 1948. 16. 


COUNTRY BANKING 
Articles 

BROADER BANK SERVICE. George 
Bazemore. Burroughs Clearing House. 
February, 1948. How Georgia 
bank has been progressive force 
bringing about farm and civic better- 
ment programs. 

HOW BANKS SELL SERVICES 
FAIRS. Mary Leach. Banking. 
March, 1948. 42. survey what 
banks are doing state, regional and 
county fairs improve their public 
relations. 


FOREIGN EXCHANGE 
Article 
GOLD AND FOREIGN EXCHANGE 
RESERVE REQUIREMENTS 
FOREIGN CENTRAL BANKS. Fed- 


Reserve Bulletin. January, 1948. 


INVESTMENTS 
Articles 
FEDERAL RESERVE SUPPORT 
GOVERNMENT SECURITIES MAR- 


KET. Federal Reserve Bulletin. Janu- 
ary, 11. 


THE OUTLOOK FOR GOVERNMENT 
BONDS. John Grier. Bankers 
Monthly. February, 1948. 28. What 
trends may expected government 
financing and bond prices. 


Booklets 


BASIC YIELD BONDS 1926-1947. 
THEIR MEASUREMENT AND PAT- 
TERN. David Durand and Wil- 
lis Winn. New York: National 
Bureau Economic Research, 1819 
Broadway. 1947. The purpose 
the present study present 
detailed description “basic” yields 
for corporate, municipal and Treasury 
bonds the first quarter each year 
from 1947, compare the 
three yield structures, and examine 
changes the pattern yields from 
year year. 


JAPANESE BANKING 
Article 
William Johnston. Banking. Feb- 
ruary, 1948. 54. March, 1948. 
49. The author has been consultant 


rehabilitation the Japanese 
banking system. 


MARSHALL PLAN 


Pamphlet 


MARSHALL PLAN AND 
ROPEAN ECONOMIC POLICY. 
‘Friedrich Lutz. Princeton, In- 
ternational Finance Section, Department 
Economics and Social Institutions, 
Princeton, 1948. 


MINT 

Article 
HOW THE MINT MAKES CHANGE. 
Banking. March 1948. 16. Tells 


some the revolutionary changes 
mint production methods recent years. 


MONEY SUPPLY 
Article 
BANKING ASSETS AND THE MONEY 
SUPPLY SINCE 1929. Morris 
Copeland and Daniel Brill. Federal 
Reserve Bulletin. 24. 
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PERSONAL FINANCE 
Article 
HELPING PEOPLE MAKE ENDS 
MEET. Marion Mattson. Bank- 
ing. February, 1948. 60. Tells how 
one bank helping its customers solve 
their personal financial problems and set 


personal budgets save money and 
live within their incomes. 


PERSONNEL 
Articles 


HERE ARE EIGHTEEN REASONS 
WHY ARE MAKING BANKING 
OUR CAREER. Arthur Kjos. 
Bankers Monthly. February, 1948. 
16. Tells how one bank has created 
atmosphere that makes employees feel 
that their jobs are important careers. 


PROGRAM SALARY ADJUST- 
MENTS PROMOTES 
PLOYEE RELATIONS. Edward 
Hay. Bankers Monthly. February, 1948. 
experienced personnel officer 
tells how such program should 
administered. 


PROTEST 
Article 
NINETY-FIVE PER CENT BANK- 
ERS FAVOR PROTEST PROCEDURE 
CHANGES Bankers Monthly. Febru- 
ary, 1948. 12. Most banks feel that 
protest carry-over from the 16th 
Century and now serves good purpose. 


PUBLIC DEBT 


Pamphlet 

OUR NATIONAL DEBT AND OUR 
SAVINGS. New York: Committee 
Public Debt Policy, Liberty Street. 
1948. Pp. 20. 25c. This the fifth 
series studies dealing with various 
phases the national debt. The pur- 
pose bring about better public 
understanding the difficult problems 
the debt and formulate sound 
plan for its management. 


RESERVE REQUIREMENTS 


Article 
PROPOSAL FOR SPECIAL RESERVE 
REQUIREMENT AGAINST THE DE- 
MAND AND TIME DEPOSITS 
BANKS. Federal Reserve Bulletin. Janu- 
ary, 1948. Statement Chairman Eccles 
filed with Committee Banking and 
Currency the House Representa- 
tives. 


STOP PAYMENTS 
Article 
THIS SET RULES RESULTS 
PRACTICALLY LOSSES 
“DANGEROUS” STOP PAYMENTS. 
February, 1948. 22. Positive rules 
for the handling stop payment orders 


are needed prevent embarrassment 
and loss. 


TERM LOANS 
Article 
TERM LOANS. James Buchanan. 
Bulletin the Robert Morris Asso- 
ciates. February, 1948. com- 


plete discussion the subject ex- 
perienced authority. 


TRUST DEPARTMENT 


Articles 


EFFECTS NEW COMMUNITY 
PROPERTY LAWS. Alton. 
Trusts and Estates. February, 1948. 
102. 


HOLDING CLOSE CORPORATION 
SECURITIES. Parker, Jr. 
Trusts and Estates. February, 1948. 


OVERCOMING PERSONNEL PROB- 
LEMS. Francis Whitmer. Trusts 
and Estates. February, 1948. 131. 


TRUST DEPARTMENT EXPENSE 
CONTROL. George Robinson. 
Trusts and Estates. 1948. 
109. Four essentials fair profit. 


THE TRUSTEE’S DUTY INVEST. 
Mayo Shattuck. Trusts and Es- 
tates. February, 1948. 119. 


UNITED NATIONS 
Books 


ECONOMIC DEVELOPMENTS SE- 
LECTED COUNTRIES. New York: 
International Documents Service, Co- 
lumbia University Press, 2960 Broadway. 
1947. Pp. 286. $8. The first series 
studies problems affecting the 
economies the less developed countries. 


SALIENT FEATURES THE WORLD 
1945-47. 
New Documents 
Service, Columbia University Press, 2960 
Broadway. 1948. Pp. 354. $2.50. 
appraisal world economic conditions 
and trends prerequisite for recom- 
mendations concerted national 
international action the economic field. 


YOUNG WORKING GIRLS 
WHETHER LOVE NOT 


When young girl goes work, she 
apt look her job pretty much 
fill-in between maturity and mar- 
riage. 

Whether love not, she’s con- 
fident that handsome breadwinner 
will come along...to provide her witha 
nice combination bliss and security. 

“So why,” she may ask, “should 
save money out what make?” 


There are number reasons why 
—all good ones. 

urge all working girls—if 
not buying Savings Bonds 


Payroll Plan, get started now. 


It’s easy, painless, and automatic 
way set aside money for the future. 
ten years, get back for 
every you put in—and welcome 
find it! 


Remember, girls having money 
your own may not make you more 
attractive, but certainly won’t make 
you less! 


P.S. Women not payrolls, but who 
have checking account bank, should 
buy their Bonds the simple, automatic 
Bond-A-Month Plan. 


AUTOMATIC SAVING SURE SAVING U.S. SAVINGS BONDS 
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ANNOUNCING 


TRUST ADMINISTRATION 
AND TAXATION 


WALTER NOSSAMAN 


Former Trust Counsel of Security-First National Bank of Los Angeles, 
Contributing Editor of TRUSTS AND ESTATES 


Condensed Work— 


Based many years actual practice, exclusively 
the fields trust law and taxation. 


Divided into 660 separate discussions, each one de- 
signed practical, working brief, pointed the day-to-day 
problems the creation and administration trusts. 


Including for practicality, subjects not usually found 
works trusts: Perpetuities, Restraints Alienation, 
Accumulations, Property Law, Powers Appointment, 
Future Interests, Virtual Representation, etc., insofar they 
apply trusts. 


Including large section TRUST FORMS, inter- 
spersed with variant clauses that hundreds separate 
conditions can covered. Suggestions use the clauses 
are also interspersed. 


EQUIPPED WITH COVER POCKETS FOR SUPPLEMENTS 


Volumes—Price $20 


THE BANKING Send NOSSAMAN, TRUST 


465 MAIN ST., 


MASS. 


ADMINIS- 


LAW JOURNAL TRATION AND TAXATION, Volumes, 
Price $20.—two week FREE APPROVAL. 


